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Current Topics 
pics. 
Legal Monuments. 

A WAVE OF panic has spread for the moment amongst all 
charged with the duty of preserving our ancient buildings in 
London---those monuments in stone of the National life and 
history. Revelations about the insecurity of St. Paul’s, 
which is only 250 years old, in its present form, yet which, it is 
said, must be reconstructed at a cost of a quarter-a-million 
if it is to be made safe, have been followed by doubts as to the 
stability of Westminster Abbey, of Westminster Hall (only 
partially reconstructed when the present Houses of Parliament 
were rebuilt in early Victorian times), and about the older 
structures in the Temple. Lawyers are particularly concerned 
with the fate of our legal monuments in the Inns of Court and 
elsewhere. There is a general feeling that no reasonable 
steps must be shirked which are necessary to test and establish 
their security. 


Insecurity of City Buildings. 

It 1s ONLY very lately, in fact during the present short-lived 
century, that our archeologists and physical geographers have 
suddenly woken up to a purely material peril which lurks 
beneath our huge present-day cities with their ever- 
increasing density of population and weight as well as height 
of buildings. The perils of Mediterranean cities have long 
been familiar; Naples and Pompeii were destroyed as the 
result of volcanic convulsions. An earthquake ruined Lisbon 
in the middle of the eighteenth century: strangely enough, 
Dr. JoHnson, who was willing to investigate the alleged 
doings of Cock Lane ghosts, was absolutely incredulous 
about the existence of an earthquake in Portugal. San 
Francisco was destroyed by earthquake and consequent fires 
barely a quarter of a century ago, and only last year a tidal 
wave in the Pacific depopulated whole cities on the coast of 
Chili. But our own large towns have hitherto seemed safe. 
Now, however, modern geophysical theories have disturbed 
this security. A portentous law of nature, called the “Principle 
of Isostasy,” has been discovered; it has been carefully 
verified and is now universally accepted : but it points in an 
unmistakable way to perils surrounding modern town life. 
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Isostasy and Ancient Buildings. 

THe prRiIncipLe oF Isostasy is a beautifully simple one; 
not more difficult to understand than the law of gravitation, 
‘xplained. Float a piece of wood in a tub 
of water. Put a weight on one side of the wood-—of course, 
that side will sink a little and the other side will rise. This is 
the result of hydrostatic pressure, which everywhere seeks an 
equilibrium, and which presses up elsewhere with exactly 


and can be ¢ isily 


the same degree of force with which it is pressed down at one 
place. Now, the earth consists of a thin crust of solid rocks, 
probably not more than fifteen miles deep, which is super- 
imposed upon a plastic red-hot molten interior. The crust 
resem bl the piece of wood, the plastic interior resembles 
True, the interior is not liquid ; it is 
but it is a molten red-hot solid, 


the water in the tub. 
very solid and very heavy 
and therefore very plastic and subject to a law of hydrostatic 
equilibrium of pressure which is identical in all essentials 
with that of the water. Now press down a considerable area 
of the earth’s thin rocky crust by piling on it masses of brick 
and iron girders. In time it slowly 
subsides. And, as it subsides, the principle of “ Isostasy ”’ 
(literally “* equal equilibrium of hydrostatic 
pressure) results in a pressure of the depressed crust on the 
plastic interior of the earth, a lateral shifting of this pressuré 
to surrounding areas, a counter-pressure upwards in these 
areas, and a gradual elevation of the land there. The heart 
of a great densely-built city with high heavy buildings, suffers 
The lighter built suburbs and the sur- 
rounding country regions undergo a corresponding gradual 
elevation. The intermediate regions suffer stress and strain 
and warping. And in this way the foundations of a great city 
gradually get crumpled, distorted, displaced, uneven. The 
danger to huge buildings is obviously very great. 


The Peril of the Temple. 

SUCH ARE THE considerations which have led engineers and 
archeologists to entertain fears about our old buildings in the 
Metropolis. The danger, of course, is very much less in Oxford 
or Cambridge or Canterbury, for these are small areas and 
of buildings can have no appreciable effect in 


depres ing the rot ky crus 


and stone and concrete 


standing ” 


gradual depression 


their weigh 
Isostasy, indeed, was first 
discovered, not in Cl ies at all, but by the effect of river 
sediment carried out to sea and deposited near its mouth ; 
this depresses the surrounding coast and bottom of the shallow 
seas, but elevates the interior of land perhaps a hundred miles 
away. The North Sea, into which English and German rivers 
cast abundance of sediment, is slowly subsiding and so are the 
neighbouring coasts of England and Germany and Holland ; 
but the interior of England, Germany and Scandinavia is 
undergoing a gradual corresponding elevation. It is only in 
very large cities that one sees a physical effect corresponding 
to that of the river deposits ; elsewhere the weight of artificial 
building is not enough to cause an appreciable subsidence, 
except, of course, in mining regions. London, especially the 
heart of London, is therefore the chief seat of the peril. And 
nowhere in the City or centre is it so great as in the Temple. 
Here three factors unite to cause anxiety. The first is the 
depression and consequent unevenness due to the weight of 
the City buildings pressing down the surface over the whole 
of this area. A second is the age of many of the buildings, 
such as the Halls of the Temple, which causes them to be 
peculiarly sensitive to insecurity or unevenness of foundations. 
A third is the quantity of old wood in their structures which 
is gradually becoming eaten by beetles and thus is losing its 
Happily, the Benchers of the Inns: of 
Court are alive to the situation. The Middle Temple, in 
particular, has spared no expense in obtaining the best expert 
advice. Iron girders, we understand, have been substituted 
for stone or wooden supports of the beautiful roof of the Middle 
Temple Hall. The beeile is being fought with cunning pre- 


supporting powet 


exterminate him there. It may be assumed, we think, that 
there is no real danger now to be feared in any of the buildings 
which are under the watchful custody of any of the great 
Inns of Court. Everything is being done to forestall and 
counteract any possible mischief, however remote. But 
elsewhere in the heart of London there are buildings equally, 
or almost equally, sacred, as legal monuments to those in the 
four Inns themselves. And the fate of these legal monuments 
requires careful investigation and precautions. 


A Joint Committee for Legal Monuments. 

THE QUESTION at once arises whether there exists at present 
any adequate machinery to secure the proper overhauling and 
safeguarding of those buildings we have described as “ Legal 
Monuments.” The answer seems to be that there is not in 
existence any such machinery. Therefore the time would 
seem to have come when some machinery of the kind might 
well be devised. The obvious plan would seem to be the 
setting up by the Lord Chancellor of a Joint Committee, the 
members to be nominated partly by the judges, partly by the 
Benchers of each of the Inns of Court, and partly by The Law 
Society, to secure the preservation of all ‘‘ Legal Monuments ” 
anywhere in London, and perhaps of those elsewhere as well. 
Such a Joint Committee, in the first instance, could pursue 
its investigations without any special statutory powers. No 
doubt, the owners and occupiers of all buildings coming within 
the scope of the Committee’s functions would be most ready 
in submitting their property to its investigations. Its recom- 
mendations would probably be welcomed and carried out 
wherever expense permitted. But ultimately it seems not 
unlikely that a grant from the Exchequer might be necessary 
to get the proper remedies adopted in a good many specially 
costly cases of reconstruction. This would, no doubt, be 
accompanied by the grant of statutory power to and the 
Imposition of statutory duties on the Committee as the 
condition of a parliamentary grant. 


Transactions with Money-lenders. 

ONE OF THE recogaized difficulties which judges feel in 
dealing with claims to re-open moneylending transactions is 
that the borrowers are very often experienced men of the 
world who can scarcely have failed to understand the stringent 
terms of their contract, yet who prefer to run its risks and 
burdens rather than lose the immediate advance obtainable. 
It is not very easy to say that “interest is excessive ”’ or the 
bargain “‘ hard and unconscionable ’’ when a business man 
enters into it with his eyes open because he can get no better 
terms anywhere and badly needs the money. Sometimes, 
indeed, the case is even more complex ; some men who have 
securities on which with a little trouble they could raise 
substantial sums through ordinary channels at a moderate 
rate of interest, yet go to a moneylender. Very often the 
temptation is simply that they can get the sum needed quickly 
and easily, whereas there is delay and “ bother” in dealing 
with a bank or a solicitor who wishes to investigate the value 
of their security. In such cases as these, however heavy the 
interest, it is difficult for a court to interfere. But where the 
loan-contract contains what is known as a “ trick clause,” 
i.é., & provision that in the event of some small default the 
whole sum covered by a promissory note shall become due, or 
that default in a second or later transaction shall lead to 
interest, which had been compounded for, being payable on 
an earlier loan, then the appropriate court can treat the case 
as that of a “‘ hard and unconscionable’ bargain. This rule 
was laid down in the leading case of Halsey v. Wolfe, 1919, 
2 Ch. 330. An instance of its application has just been 
afforded by Mr. Justice Frntay in the very recent trial of 
Cohen v. Jonescu, Times, 27th inst. Here a wealthy Rumanian 
with an income of £4,000 a year found himself in temporary 





parations of oil, carbon, and gas, which follow him into his 


need of some money for business purposes and borrowed 


hidden retreats in the interior of rotting wood, and ruthlessly 
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£1,000 from a money-lender. The lender afterwards sued to 
recover this sum and the litigation was settled by a judgment 
which was not to be entered if the defendant paid costs and 
£750 in two instalments of £375. Before the second instalment 
had become due, the defendant (who had paid the first) desired 
to borrow another £1,000. The lender agreed to lend it 
provided the first transaction was closed by payment of the 
second instalment of £375 ; this in itself was quite a reasonable 
proposal. The borrower obtained an overdraft from his bank 
of that amount, but the lender would not advance the £1,000 
upon tender of this sum. Further bargaining took place, with 
the result that the borrower received only £550, but gave two 
promissory notes, one of which was for £1,000 repayable in 
monthly instalments of £120 with the usual stringent default 
clause rendering the whole payable on one default. The 
subsequent history of the transaction is complicated and need 
not be considered, as the borrower based his claim to a 
re-opening on the ground that he had been induced by 
momentary necessities to accept a so-called “trick clause ” 
without proper consideration of its effect. On the whole, though 
apparently with some hesitation, the learned judge considered 
that the facts brought the case within the ambit of the rule in 
Halsey v. Wolfe, supra, and ordered an account to be taken of 
the sum due at only 20 per cent. interest. 


Public Guarantees to Building Societies. 


THe Minister of Health has sent out a circular inviting 
the attention of local authorities to an arrangement recently 
concluded between the Ministry and the Building Societies’ 
Association. Under s. 5 (1) (6) of the Housing, Town Planning, 
etc., Act, 1923, as amended by the Second Schedule to the 
Housing (Financial Provisions) Act, 1924, and as applied to 
county councils by s. 12 of the latter statute, local authorities 
may give a guarantee to building societies which lend money 
on mortgage to private persons desirous of building houses in 
which to reside. Of course, there has been since the war an 
enormous increase in the number of middle-class persons who 
purchase or build a house of their own instead of renting one ; 
tlie Rent Restriction Acts, indeed, have practically made this 
almost the only way in which a house of moderate size can be 
obtained by a new-comer. Many persons desirous of building 
houses for their own occupation, however, cannot find all the 
capital required. They have to apply to building societies. 
Normally, the latter would advance two-thirds or three-fourths 
of the estimated value of the -house; but values are so 
uncertain to-day that in many cases this cannot safely be 
done. It is therefore desirable to enable building societies to 
advance without hesitation the difference between the sum 
they normally lend under their rules and the sum required by 
an approved purchaser. The object of the present arrangement 
is to enable county councils and other authorized local bodies 
to guarantee this further advance wherever the local authorities’ 
valuation of the mortgagor’s interest in the property does not 
exceed £1,500. New houses either within or without the 
district of the local authority may be the subject of such a 
guarantee, provided the house has not been commenced before 
25th April, 1923. 

Heads of the Arrangement with the Building Societies. 

THE FOLLOWING is a summary of the principal points 
comprised in the arrangement made between the Minister 
of Health and the Building Societies Association. First, 
the guarantee by the local authority will apply not to the whole 
of the building society's loan, but only to the difference between 
the total loan advanced to the building-owner and the loan normally 
advanced under the Society’s rules. Secondly, the total loan 
to be advanced by the society must not exceed 90 per cent. 
of the value of the mortgagor’s interest in the property as 
assessed under a valuation made jointly by the local authority 
and the building society. Thirdly, the local authority’s 
liability under the guarantee will arise only if, upon the sale 





of the property by the society under the power of sale con- 
ferred upon them by the mortgage, the proceeds of the sale 
are insufficient to cover the principal, interest and costs 
due to the society under the mortgage. Fourthly, the local 
authority's maximum liability will then be the difference 
between the deficiency so arising on the sale and the deficiency 
which would have arisen if the total original loan had been 
that which the Society would normally advance under its 
rules without guarantee. Fifthly, within one calendar 
month after the happening of any of the events giving rise 
to the exercise of the power of sale under the mortgage, the 
building society shall give notice to the local authority and 
shall, if so required by the local authority, demand payment 
of the principal and interest owing on security of the mortgage 
and in default of payment proceed to the exercise of such 
power of sale, Subject to this, the building society may 
allow time to the mortgagor for payment. Sixthly, at any 
time after receipt of the notice mentioned in the preeeding 
paragraph and during the continuance of the mortgage, the 
local authority may acquire the interest of the building society 
in the mortgage by payment to the society of the principal, 
interest and costs then owing on security of the mortgage. 
Seventhly, the guarantee will be determined when the amount 
of the loan has been reduced by repayment to 45 per cent. of 
the valuation. 


Model Form of Guarantee. 

UsuALLy IN such circumstances as these the Ministry of 
Health draft a model form of guarantee and issue a Regulation 
or Order requiring this form to be universally adopted. But 
that course has, for once, not been followed as regards this 
guarantee. The Building Societies’ Association has prepared 
a model form of guarantee which embodies the arrangements 
agreed with the Minister, and this form of guarantee has been 
circulated to the building societies. The Minister has not 
accepted any responsibility for the precise form of the 
guarantee, because he considers that this is a matter for the 
legal advisers of the local authority. He would be prepared 
to consider favourably proposals submitted to him by a local 
authority for a guarantee in this form, or in any form which, 
in the opinion of the local authority's advisers, gives effect to 
the above arrangements, and he would further be prepared to 
consider any minor modifications of these arrangements which 
may be thought necessary in view of any special local require- 
ments, Many building societies have considerable sums 
available for investment, and, no doubt, co-operation between 
building societies and local authorities may have very useful 
results in encouraging the building of houses for their own 
occupation by those who have a small amount of savings 
available for investment. 


Riparian Rights in International Law. 


Ir 1s curtous how often there arise in our courts points of 
positive municipal law which one would have imagined ought 
to have arisen ten times a year and settled by decided cases 
long ago. This peculiarity is not confined to positive systems 
of jurisprudence, however. International Law shows just the 
same strange anomaly. International rivers, for example, 
have been a time-honoured matter of discussion in treatises 
and text-books. By international rivers are meant those which 
flow through one or more separate states ; the great examples 
are the Rhine and the Danube, but the Treaty of Versailles 
conferred this status on other rivers in addition to those, 
e.g., the Elbe, Weser, Oder, Vistula, and indeed nearly all the 
important rivers of Germany, for these rise in Czecho-Slovakia 
or Poland and flow through Germany to the North Sea or the 
Baltic. But curiously enough there seems to be little or no 
authority on the important question how far the state which 
occupies the upper reaches of a great river may divert its 
waters for irrigation before they reach the sea. The Nile, 
at present, raises just this issue. Egypt is entirely dependent 
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for her very subsistence on the waters of the Nile, which 


annually overflow their banks and fertilize the otherwise dry, 


rainless and sunburnt Nile valley. But th 


Nile flows for 


half its length through the Soudan, which is now the subject of 


a con-dominium on the part of England and Egypt, and there- 
fore is in substance a semi-independent state. How far can 
the Egyptian riparian rights in Egypt be lawfully defeated 
by irrigation works and dams in the Soudan ? No text-book 
ms to lend much assistance in answering this question, 
but fortunately the common-sense of both peoples is referring 
it to expert opinion with a view to a practical solution. 


lore Se 





Lord Dunedin: An Appreciation. 


ALTHOUGH there are only six lords of appeal in ordinary, a wise 
tradition has reserved one of those for a Scot for an 
Irish barrister. In this way the final tribunal of appeal has 
become, like the AREopaciticus of ATHENS, a singularly broad- 
minded and versatile group of judges, for it in ludes in its 


and one 


ranks representatives of three social cultures so distinct as 
are those of England, Scotland and Ireland. In 
generation, too, at least one of the Scottish members of the 


each 


court has enjoyed a remarkable influence over his colleagues. 
Barristers and solicitors, now growing old, remember in their 
youth the dominant personality of Lord Watson, that fierce- 
looking, active, shaggy-browed Scotsman whose judgments 
were so piercing and trenchant as their delivery was forceful 
and commanding. His Lord Suanp and Lord 
Suaw or DuNFERMLINE, although able and useful members of 
the judicial House of Lords, have not enjoyed quit » the same 
high prestige as sagacious and scholarly lawyers. But Lord 
DuNeEpIN, who late in life retired from the Lord Presidency 
of the Court of Session in order to lend assistance at West- 
minster, enjoys a reputation for learning and sound sense 
only second, if indeed it be second, to that once possessed by 
Lord WATSON. 

Lord DUNEDIN is in some ways an exceptionally interesting 
his fellow law lords. He is, of 
hereditary peer, not a mere life member of the House, and 
he has enjoyed an exceptionally varied career for a member 
of the Scots Bar. As a rule Scots advocates are born and 
bred in Scotland, spend their days in Parliament House, that 
unique home of the Scots Bench and Bar, and even if 
they find their way to the House of Commons after selection 
as Scots law officers, they spend most of their legal year rather 
in Edinburgh than in the English Mi tropolis. They tend to 
be in English eyes just a trifle provincial, as a Canadian, 
an Australian, or a South African appears provincial, we mean, 
not as a man from Glasgow and Manchester does. for the 


successors, 


figure amongst course, an 


term “ provincial ’’ may apply both to the life-long resident 
of a part of England and also to the visitor from a distant 
part of the Empire. In each case the provincial brings with 
him a certain freshness, manliness and solidity of good sense, 
which are apt to vanish amongst lawyers or politicians who 
spend their days in the sophisticated atmosphere of a London 
which is certainly intensely intellectual, highly cultured, 
and very refined, but also somewhat cosm ypolitan, not to say 
decadent. , 

But neither in tone of mind, nor in accent, nor in appearance 
is there anything of the Scottish provincial type in Lord 
DunepDIN. But for a slight touch of the Doric in the cadence 
of his enunciation, he might pass for a typical Englishman, 
of the public school and university type. In fact, he was 
educated at Harrow, and afterwards at Cambridge. Scotsmen 


so trained seldom return to professional life in Edinburgh. 


They find that their schoolfellows, their college-friends, their 
academic teachers are English, and almost as a matter of 
course they settle among those kindred spirits. But Lord 


DUNEDIN, who was born in 1849 in Perthshire, and came down 
from Cambridge in 1870, surprised most of his associates by 


| 


electing for the Scots instead of the English Bar. He went 
back to Edinburgh, read law at the university, kept his “ year 
of idleness” as an “intrant” of the Scots Bar, duly read 
and defended before the “three triers’’ appointed by the 
Faculty of Advocates his Latin thesis on a title of the Roman 
Pandects in accordance with the immemorial Scots custom, 
and was then enrolled amongst the members of that great 
Faculty. Probably, in the first instance, his rather unusual 
reversion to the domicile of his birth and his ancestry was 
due to the fact that his family was a rich and influential one 
in Scotland, and his father a successful “ Writer of the Signet,” 
who could be of greater use to him at the Scots than at the 
nglish Bar. At any rate, he elected te abide in “ Caledonia 
stern and wild.” The next thirty years of his life were spent 
in that most beautiful of all cities in the world, which Sir 
Watrer Scorr proudly described in verse as “ Mine own 
romantic town.” He lived and moved and had his being 
amidst the intellectual society of what is certainly the most 
academic and philosophic capital in Christendom. He had 
chambers, like all other advocates, in the stately Athenian 
precincts of the “ New Town,” crossed over by Princes Street 
and “the Mound” every morning to the hall of Parliament 
House just beyond the picturesque vale which bisects Edinburgh 
in two, fought his cases in the courts, and played golf in the 
late afternoon upon the “ Meadows ”” just half a mile away, 
as five generations of Scots advocates have done before and 
since. 

No man, however Anglicised he may be as the result of an 
English education in boyhood, can spend thirty years in 
Edinburgh without catching something of the peculiar tone 
of that small but proud and picturesque city. There has 
always been about society in Edinburgh a certain addiction 
to speculation and to metaphysics not found amongst men and 
women of fashion anywhere else in the world. SypNry 
Sarva has told a well-known tale of his experience on a journey 
to Scotland, which may or may not be veridical but certainly 
is characteristic. He was sitting out at a dance when he 
noticed a Scots Lord of Session leading through the mazes 
of the country-dance, then popular, but now intolerable 
weariness to this latter generation of jazz and fox trot lovers, 
a very beautiful younggirl. They were carrying on an animated 
conversation together. Just as they passed SypNEy Smit, 
during a pause in the sets, he heard the young lady say: “ As 
for love in the aibstract, my lord, if you want to talk about it, 
I am perfectly willing to discuss it with you; but if your 
lordship wants to talk about love in the concrete, I will remind 
your lordship that I am a genteel young lady and your lordship 
is a married man.” Only in Edinburgh, we fancy, do judges 
and débutantes discuss during a dance such abstruse and 
perhaps dangerous topics as the metaphysical attributes of 
“love in the abstract!” 

Gaiety in Edinburgh is found only in the world of fashion, 
that is to say, amongst such of the old Scots aristocracy as 
dwell in the city ; the Bench and Bar, who are the principal 
figures in what is called “society”; the numerous retired 
service men, Army or Navy or Indian and Colonial Civil 
Service, who settle in villas round Merchiston and Morningside 
for the sake of the educational facilities the city affords their 
children; and the élite of the medical, academic and literary 
professions. Amongst the bourgeoisie proper, whether haute 
or petite, the merchants, professional men and tradesmen, a 
certain Puritanical and Whig gloom of spirit renders all 
approach towards English enjoyment of leisure, at theatre 
and dance and game, almost a forbidden thing. At least 
it was so when ANDRew Granam Murray, to give Lord 
DunepIn his baptismal pronomen nomen and cognomen, was 
called to the bar early in the ‘seventies. Things have 
changed a little since then, and doubtless will change still 
more—but very slowly. And even in the world of fashion, 
of which Granam Murray became at once so distinguished 
an ornament as he was successful in his career in the forum, 
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iety had to assume a certain note of culture and 
intellectualism in order to justify itself in its own eyes, and that 
of the censorious world outside. But the Scots Bar has 
always been to some extent a privileged body in Scotland, 
permitted to enjoy in its moments of relaxation a certain 
degree of revelry not sanctioned in others. Readers of Sir 
Watter Scorr’s “Guy Mannering” will remember the 
astonishment with which the country laird, visiting the 
Edinburgh chambers in High Street of the staid, solemn, 
and austere “ Sheriff Pleydell,” found the latter engaged with 
some congenial spirits of the same profession in all the ribaldry 
and lincence of “ High Jinks.” A certain alternation of austere 
decorum in the courts and in the public eye, of dignified 
sportsmanship on moor and stream in vacation, and of an 
extremely intellectual form of “ High Jinks,” has always 
been the characteristic maniére de vie of the typical Scots 
advocate in our own and in other generations. 

Lord DuneEpIN in those days of his early and even of his 
maturer manhood has been in all respects a typical son of the 
Edinburgh society of fifty years ago, which we have just 
been endeavouring to describe. He rose at once to a large 
practice at the Bar and became famous as a political speaker 
of the first order. Lucid, scholarly, methodical, a trifle 
analytical and abstract after the Scots fashion, cultured 
in style, and rather imperious in delivery, his oratory was of 
the type that Scots audiences love, and which proves con- 
vincing with Scots juries. He was also, in his moments of 
leisure, the most zealous of sportsmen, the gayest of dancers, 
the most welcome of country-house visitors, in fact an 
indubitable social favourite. Not only did he earn a huge 
income, relatively speaking, at the Scots Bar, but he inherited 
wealth as well, and spent much time on his country estate 
amidst his tenantry. and neighbours. Immensely popular 
with his tenants, and equally popular with their womenkind, 
he was the very incarnation of that Scots Cavalier type with 
which Englishmen are so little familiar, which Scorr painted 
in so many of his novels, and which may, perhaps, be typified 
at its brightest and its best in another member of the wide- 
spread Graeme clan, JoHN GRAHAM OF CLAVERHOUSE. Born 
two centuries later in a newer world, an advocate, not a 
soldier, CLAVERHOUSE, in his high spirits, his political idealism 
mingled with hard practical realism, his personal fascination 
and his great conversational gifts, might well have resembled 
in most of his characteristics the subject of this appreciation. 


dominant aspect, for nothing can be more certain than that 
the Scots people are essentially Whig, not Tory; Puritan, 
not Cavalier. The Cavalier and Tory type in Scotland, as 
distinguished from the modern Liberal-Unionist or Liberal- 
Coalitionist, who is allied for the moment with it, is essentially 
a minority type in Scotland, just as is the Episcopalian or 
the Roman Catholic. 

Rising to eminence so easily at the Scots Bar GraHam 
Murray almost inevitably entered politics. He became first 
of all one of the four advocate deputes who in Scotland do all 
the work which in England is split up amongst numerous 
Treasury Counsel on different circuits and in different courts ; 
in fact, a Scots advocate depute somewhat resembles the 
English Junior Counsel to the Treasury—Common Law, 
Equity, Revenue and Admiralty respectively— except 
that no such specialism exists at the Scots Bar. Then 
he entered Parliament as a Unionist, and became in turn 
Solicitor-General for Scotland, Lord Advocate and 
Secretary of State for Scotland. Then, in 1902, came the 
great act of high generosity and magnanimity which has won 
him high praise everywhere in his native country. The 
great office of Lord President fell vacant, the only high office 
on the Scots Bench (except, perhaps, the Lord Justice Clerkship, 
which however carries no special prestige), and one which 
unites in itself the functions of the English Lord Chancellor 
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and Lord Chief Justice. This is the great prize of the Scots 
Bar, and, no doubt, Lord Duneprn had always desired it 
as the hall-mark of professional success. It was now in his 
gift as Lord Advocate. But he knew that his great Liberal 
rival, Buarr Batrour, who had been Mr. GLApDsTONE’s Lord 
Advocate, also desired it greatly, and had failed of attaining 
it owing to the accidents of political vicissitudes of power. 
It was generously yielded by Lord Dunep1n to Biarr BaLFour, 
and was gratefully accepted. In making this personal 
renunciation, Lord DuNEDIN was doubtless influenced not 
only by his own generous warmth of heart, but also by the 
ethical trend, very common amongst educated Scotsmen, 
towards preferring the greater good of another to the lesser 
good of oneself; he probably felt that the great prize meant 
infinitely more to his rival than himself. And the attainment, 
fortunately, proved to be only postponed ; in a few years there 
was another vacancy and he became Lord President with a 
Peerage. Later on he relinquished this office to serve in 
the Judicial House of Lords. 

As a man, Lord DuNEDIN is a Scotsman of the best Tory 
type, and therefore rather more English than Scots; débon- 
naire, romantic, generous to the degree of quixotry, yet a 
trifle exclusive and almost haughty in his personal bearing to 
other than friends or dependents, an idealist in his creed, but 
very much of a realist in its practical execution, hard-headed 
and, when necessary, capable of hardening his heart, a sports- 
man, a scholar and a gentleman. As a politician, he is an 
uncompromising Conservative, who is steadily opposed to 
every abstract proposal of reform until it has demonstrated 
that it is either desirable or inevitable. As a speaker, he is 
lucidity and persuasion personified in the setting of an aristo- 
cratic figure and an intellectual countenance. 

As a judge, he is a sound lawyer, but prefers commonsense 
to legal theory when the two come into conflict. He is just 
a trifle too imperious in manner and rather inclined to seek 
victory at all costs over Counsel who venture to argue with 
him. But he is an asset of the very highest value on the 
judicial bench, and one who never makes the mistake of trying 
to force Scots Law on his English colleagues in an English 
case. At five and seventy he is still a commanding and 
powerful intellectual force in the Judicial House of Lords. 
And he is, perhaps, the last of a fine type of Scottish advocate 


| and gentleman which is rapidly passing away with the evanes- 


cence and obsolescence of all Victorian types in this ultra- 


But this is almost another way of saying that Lord Dunepin | democratic and ultra-feminist age. 


is far from representative of the Scots spirit and genius in its | 


TRANSFORTHIANUS. 








Rent Restriction in the 
Michaelmas Term. 


“ AcE does not wither” and “custom does not stale ” the 
Increase of Rent and Mortgage Interest (Restriction) Acts. At 
any rate the current of reported judicial decisions upon those 
Acts stilt flows on, toallappearance unstayed and undiminished. 
During Michaelmas Sitting there were reported at least seven 


| cases involving points of considerable magnitude, and during 


the short duration of the present term there has been at least 
one unreported case, Gokelee v. Burgener (noted S.J. 30th 
ult.), which seems in conflict with one of those seven. The 
field covered has been a wide one. 

There has been one important case on the meaning of 
“standard rent”: Hornsby v. Maynard, Divisional Court, 
41 T.L.R. 102. Two cases, one in the Court of Appeal and 
one merely in the Divisional Court, have tackled more or less 
valiantly the thorny question of “ Apportionment”: those 
are Abrahart v. Webster, 41 T.L.R. 44, and Joy v. Eppner, 
41 T.L.R. 136. Conditions breach of which forfeit the 
statutory tenancy were elucidated in S. Schnieder & Sons, Ltd. 
v. Abrahams, 24 T.L.R. 8, also a Court of Appeal case. The 
important issue, what are “claims arising out of the Rent 
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Restrictions Acts”’ for which the County Court is the ap- 
propriate court of first instance, was the subject of Mr. Justice 
McCarpte’s now very well-known judgment in Russoff v. 
Lipovitch, 41 T.L.R. 140. The application of the statutory 
limit of six months for recovery of overpaid rent, when the 
recovery is made by deduction from current rent, was settled, 
but not very lucidly, by a Divisional Court in Bayley v. 
Walker, 41 T.L.R. 187, which, however, has been distinguished 
this term by Mr. Justice BRANSON in Gokelee v. Burgener, supra. 
Lastly, the new ground which has to be broken by anyone who 
tries to understand the definition of “family” given in 
s. 12 (1) (g) of the Principal Act, that of 1920, was ploughed 
up for a moment by the Divisional Court in giving its decision 
in Salter v. Lash, 41 T.L.R. 201. 

It will beconvenient, in summarizing here the results of these 
reported cases, to treat them in what appears to be more or 
less the logical order. The meaning of standard rent seems the 
most fundamental of the issues enumerated above, therefore 
we will discuss it first. “ Apportionment” seems to come 
next in order of importance. Recovery of premises, which 
involves forfeiture of the statutory tenancy as one of its 
grounds, seems to be an almost equally fundamental issue. 
Devolution of the statutory tenancy is connected with this 
issue: both involve the existence of the tenancy: so both 
will be discussed together. Limitation on the recovery of 
arrears seems midway between substantive and adjective 
law : therefore its place is later in our scheme. And questions 
of jurisdiction, High Court or County Court, are pure adjective 
law. Such, then, is the order in which we will deal with the 
seven cases mentioned above. 

THe Score or STANDARD RENT. 

When houses are let off in tenements or flats all sorts of 
peculiar provisions appear in the tenancy agreements un- 
dreamed of in the precedent books or the practice of con- 
veyances. Hornsby v. Maynard, supra, illustrates this state 
of affairs. Here a dwelling-house had been let on 4th August, 
1914, at a rent of £46 16s.; the landlady paid the rates; but 
in 1917 it was let to a new tenant for £36, the tenant paying 
the rates. The lease contained this curious clause: ‘“‘ The 
said tenant further agrees to give unto the said landlady in 
consideration of the rent payable the use of the drawing-room 
and bedroom on same floor in the within-mentioned premises 
for her own occupation, rent free.” What is the exact legal 
effect of such a clause. It looks prima facie rather like two 
tenancy agreements in one document of even date, namely, 
(1) a letting of the whole house by the landlord to the tenant 
at an agreed rent, and (2) an underletting of two rooms by the 
tenant to the landlord as a sub-tenant in consideration, not 
of a rental payable by the under-tenant but of a service 
performed ah initio, namely, the letting of the whole house. 
But an underletting for three years in return for a service 
unassessed in money and paid in advance is a very novel and 
peculiar form of tenancy, even if permitted by law. A second 
possibility then suggests itself, namely, that the words quoted 
really cut down the extent of premises let ; the document may 
be a letting of the whole house minus the rooms reserved. But 
the limitation of the extent of the premises let by such a 
reservation, so worded, is equally a novel and unfamiliar 
incident in a conveyancing experience. A third alternative 
remains, that the words create merely a personal licence, 
granted, of course, for a consideration, and_ therefore 
irrecoverable, by the tenant to the landlady. 

Faced with the difficulty of interpreting such an agreement 
as this the Divisional Court rejected the second interpretation 
altogether, that of an exception or reservation, and held that 
either the first or the third applies—for the purpose of their 
decision which applied was immaterial—so that we have here 
either a sub-demise (or re-demise) to the landlady or else the 
grant of a licence to her. That being their view, they had to 
consider several points. First, is the tenant entitled to an 


“apportionment ” as between himself and his sub-tenant, the 
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landlady, of the standard rent of £46 16s.? His contention 
was that, owing to the transfer to himself of the burden of 
rates borne by the landlady in 1914, his true rent was not £36 
but the sum of £46 16s., namely £36 fixed and £10 16s. for rates, 
i.e., the standard rent of the whole house, whereas he obtained 
this less two rooms. The view which the Divisional Court took 
is that an apportionment is only possible between persons 
who enjoy separate tenancies of parts of a dwelling-house, but 
here the tenant occupied as such the whole house, his land- 
lady’s occupation belonging to a different category ; therefore 
there was not in existence two tenancies side by side, of the 
same order, between which the rent of the whole house could 
be apportioned. Apportionment was therefore refused. 

In the second place, is the tenant’s rent increased by imposing 
on him a burden, other than the payment of rent, restricting 
his user of the premises ? The court held that here the licence 
to the landlady to use two rooms is merely in the nature of a 
restrictive clause in the tenancy agreement, #.¢., the attach- 
ment of a condition to his tenancy ; it is not in the nature of 
an “increase” of his rent. Now the Rent Restriction Acts 
never have forbidden the re-letting of restricted premises on 
new conditions other than those prevailing on 4th August, 
1914; what they forbid is the fixing of a higher rent than the 
standard rent (except so far as increases of rent, of course, are 
permitted by the Act). Hence the burden of the condition 
must be excluded in considering the amount of the rent 
charged and its relation to the standard rent. All this strikes 
one, however, as opening such an obvious loophole to evasion 
of the purpose of the Acts by a roundabout device, that of 
demising the whole premises at the standard rent subject to a 
licence to the landlord to use as he pleases the greater or a 
considerable part of the house, that one feels very doubtful 
whether such an interpretation can really be accepted as 
satisfactory. 

APPORTIONMENT OF RENT. 

Less complicated are the two cases on questions of appor- 
tionment. In Abrahart v. Webster, supra, a landlord had let 
to a tenant part of a dwelling-house to the whole of which, 
as well as that part, the Rent Restriction Acts applied. He 
reconstructed the remainder of the house so as to convert that 
remainder into self-contained and separate flats not any 
longer within the scope of the Acts. The tenant then applied 
for an apportionment of the standard rent as between his flat 
and the whole house. The Divisional Court thought that the 
reconstruction had absolved the whole house, including the 
old sub-tenant’s flat, from the provisions of the statute ; but 
the Court of Appeal rejected this view and held that under 
s. 12 (3) of the Act of 1920 the tenant of that flat (as distinct 
from tenapts of the new flats) is still entitled to claim appor- 
tionment of the original standard rent of the whole house as 
between his flat and the remainder of the whole house in its 
pre-reconstructed condition. 

In Joy v. Eppner, supra, the facts were also a little unusual. 
On 3rd August, 1914, a dwelling-house had been let as a whole 
for ninety-nine years at a peppercorn rent, which however rose 
to £8 10s. per annum, and was less than two-thirds of the 
rateable value ; therefore, primi facie, it is not a rack-rent 
such as is implied in the definition of “ standard rent.” The 
rateable value of the whole house was such as to bring it 
within the Act, for the statutory protection applies in the case 
either of a rack-rent or of a rateable value which is beneath 
the amounts fixed in the statute. In 1923 the upper part of 
the dwelling-house was let as a self-contained flat at £2 per 
week. The sub-tenant of the flat applied for apportionment ; 
the county court judge held that there had not been a recon- 
struction of the kind which excludes the Acts; therefore he 
proceeded to assess a hypothetical standard rent for 1914 and 
to apportion it between tenant and sub-tenant. The view of 
the Divisional Court, however, was that, the letting in 1914 
being outside the statute because of the peppercorn rent, there 





was no statutory letting at all at that date. Therefore the 
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letting in 1923 of the upper flat was the first letting of that 
rt, so that.the rental then agreed became automatically 
under the statute the standard. rent of that flat. 
FORFEITURE OF TENANCY FOR ILLEGAL UsER. 

In S. Schnieder & Sons, Lid. v. Abrahams, supra, the Court 
of Appeal considered the meaning of the proviso (5) to s. 5 (1) 
of the Principal Act (1920), as amended by s. 4 of the Act of 
1923. This proviso excludes from the statutory bar on common 


law rights to recover possession of any premises where “the | 


tenant . . . has been convicted of using the premises or 
allowing the premises to be used for an immoral or illegal 
purpose.” Here the tenant had been convicted of receiving, 
on the premises, goods stolen from the landlords themselves. 
It was held that he had been convicted of an offence which 
satisfied the words of proviso (b), so that the landlord could 
obtain an order for recovery of possession without setting-up 
any of the statutory grounds. 
DEVOLUTION OF TENANCY ON DEaTH. 

The case of Salter v. Lask, supra, is discussed elsewhere in 
Tue Soxicitors’ JouRNAL. Therefore a brief notice, for the 
sake of completeness, is all that is necessary in this article. 
Section 12 (1) (g) of the definition clause of the Rent Restriction 
Act, 1920, provides that in the case of the death of a married 
female tenant the statutory tenant is to be deemed to be one 
of the members of her family residing with her at her death, 
and in case of disagreement as to which it is to be, the county 
court judge is to select one of these relatives as tenant. Here 
a married woman, tenant of a dwelling-house, died leaving 
(1) a husband, (2) a small girl-child, both residing on the 
premises. The county court judge selected the husband as 
statutory tenant, holding him to be a member of the deceased 
woman’s “family,” and the more suitable of the two persons 
comprised within that family to succeed her in the tenancy. 
The Divisional Court held that he had correctly interpreted 
the meaning of the statute. 

LIMITATION ON RECOVERY OF OVERPAID RENT. 

We come next to a much discussed decision, the exact 
effect of which is a matter of very considerable doubt, Bayley 
v. Walker, supra, 
of the period during which a statutory tenant can exercise 
his right, under s. 14 (1) of the Rent Restrictions Act, 1920, 
and s. 2 (2) of the Amending Act of 1923, to recover rent paid 
in excess of the properly chargeable statutory rental by making 
deductions from the current rent as it accrues. The point 
turns on two sections in the Acts of 1920 and 1923 respectively. 
Section 14 (1) of the former Act is in these terms: ‘‘ Where 
any sum has, whether before or after the passing of this Act, 
been paid on account of any rent .. . being a sum which 
is, by virtue of this Act, or any Act repealed by this Act, 
irrecoverable by the landlord” [this includes all rent in excess 
of permitted rental of statutory tenancies]... the sum 
so paid shall be recoverable from the landlord. . . who received 
the payment ... by the tenant by whom it was paid; 
and any such sum or any other sum which under this Act is 
recoverable by a tenant from a landlord... . 
prejudice to any other method of recovery, be deducted by 
the tenant . . . from any rent . . . payable by him to the 
landlord.” Of course, the italics are ours. It will be seen 
that under this sub-section the tenant can recover in one of 
two ways any sums overpaid by him; he can either deduct 
them from accruing rent, or sue for them. 

But a limitation, other than that of the general statutes 
of limitation, is attached to this right of recovery by s. 8 (2) 
of the Act of 1923. This runs, so far as material, “ Any 
sum paid by a tenant . . . which under section 14 (1) of the 
principal Act is recoverable by the tenant . shall be 
recoverable at any time within six months from the date of 
payment, but not afterwards and, in the case of a payment 
made before the passing of this Act” [the Act received 


Royal Assent on 31st July, 1923] “at any time within six | 


The question at issue was the duration | Une 18) 
| course in that case the special statutory limitation of 3lst 


may, without | emis 
| by the statute, certain penalties by deprivation of costs 
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/ months from the passing of this Act, but not afterwards.” 


The result of this sub-section, so far as concerns over-payments 


| made before 31st July, 1923, is to bar recovery of such sum 
| by the tenant after 31st January, 1924. 





| deduction ? 


So far as actions brought by a tenant to recover such sums 
are concerned, the meaning of the sub-sections quoted is 
undeniable. No such action can be commenced after 31st 
January, 1924, inthe case of sums overpaid before 3lst July, 
1923; and in the case of sums subsequently overpaid, no 
action can be commenced to recover them except within six 
months of the payment. But does this apply to the case of 
a tenant remaining in possession who claims to recover by 
The Divisional Court, SALTER and MACKINNON, 
JJ., held that it did, and that the statutory limit applies 
to that remedy as well as to an action. 

But here a difficulty in the interpretation of Bayley v. 
Walker suggests itself at once. What is meant by the date 
of “ payment ” of the excess rent, which date fixes the com- 


| mencement of the running period of six months’ limitation ? 


| he overpaid six months ago. 


| is not entitled. 


Suppose a tenant finds on Ist July, 1925, that on Ist January, 
1925, when he paid £300 by way of annual rent, the standard 
rent was really only £100, so that he has overpaid £200. 
Suppose he decided to recover it by deduction ; he therefore 
pays no rent on Ist July. But he was entitled to deduct 
£200, and only £50, six months’ rent, was due; therefore, 
he must be deemed to have paid £50 on that date. But this 
£50 is itself an over-payment for there was really £150 due 
to him, 7.e., the landlord is credited with money to which he 
Therefore at the next six months’ date of 
payment, lst January 1926, he can deduct this £50, which 
But this is itself an over- 
payment (by deduction) of £50, for £100 was due to him. 
Therefore on Ist July, 1926, he can deduct this £50, for he 


| makes the deduction within six months of the constructive 


| the whole sum overpaid is extracted. 


And so on each six months until 


payment by deduction. 
This seems extremely 


| fine reasoning, but it seems to have convinced Mr. Justice 


| noted here, as a reminder to the busy practitioner. 


BRANSON, in Gokelee v. Burgencr, supra, where he allowed 
each deduction of rent to be treated as a “ constructive ” 
payment of the amount so credited to the landlord. Of 


January, 1924, which affects all overpayments made before 
31st July, 1923, also applied, and so complicates the situation. 
But the point is an extremely subtle one, and it is very 
doubtful if it can be sustained. Indeed, we are in some 
doub ; whether we have really grasped the ratio decidendi of 
the learned judge in this somewhat puzzling case. 
JURISDICTION IN RENT RESTRICTION CASEs. 

The decision of Mr. Justice McCappix in Russoff v. Lipovitch, 
supra, has already been very fully discussed, along with 
all the other relevant cases, in an article by Mr. Soputan, 
in TuE Soticrtrors’ JouRNAL, LOth ult. Therefore, itis only just 
Under 
s. 17 (2) of the Rent Restriction Act, 1924,, which gives a 
county~ court jurisdiction to entertain all claims, inter 
alia, for the recovery of possession of premises protected 


| are imposed on landlords who commence in the High Court 
| proceedings which, (1) they could have commenced in the 


county court, and which (2) are claims arising out of the 
Rent Restrictions Acts. This section does not confer on 


| the county court jurisdiction of a kind not previously possessed, 


although it extends to £104, rent or rateable value, the 


| limit of the court’s jurisdiction in respect of amounts. Again, 


the penalty, i.e., deprivation of costs, only apply where a 
claim really arises out of the Acts; therefore it has no 
application in an action for ejectment where the rent exceeds 
the standard rent, although the tenant claims that it ought 


/ not to do so. Also it does not apply to actions for arrears 


of unpaid rent. 
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Readings of the Statutes. 
The Conveyancing (Scotland) Act, 1924. 


III.—TransiTionaL StTaGes IN THE DEVELOPMENT OF THE 
Freu-CHARTER. 

In the last article of this series there was described in brief 
the classical form of the Feu-Charter, i.e., the form which was in 
use just before the Infeftment Act, 1845, made substantial 
modification in the Law of Conveyancing. Of course, that 
ep style was itself the last stage in a prior evolution ; 

ut it may be treated as the classical form of the traditional 
style, because its earlier development had been a growth, 
and not a deliberate effort of reformers to simplify it and 
change its contents. From 1845 to 1874 the feu-charter was 
in transition; it was undergoing considerable statutory 
modification, but changes made since 1874 are unimportant. 
We may therefore treat the present style of feu-charter, for 
all practical purposes, as dating from 1874. 


INTERMEDIATE STAGES. 


The Intermediate stages are marked by a series of statutes, 
namely :— 

(1) The Infeftment Act, 1845.—This retained the precept 
of sasine (10th clause in the feu-charter, as pointed out in 
last article) but permitted a modified form to be used, 
which was set out in Schedule A of the Act. 

(2) The Lands Transferance Act, 1847.—This provided 
short statutory forms of the principal clauses in a feu- 
charter, and permitted, but did not render compulsory, 
the use of these in place of the classical form. 

(3) The Titles to Land (Scotland) Act, 1858.—This 
contained several important provisions; but the chief of 
these was the dispensation with any necessity of “‘ expeding ” 
or verifying a feu-charter by means of the notarial 
“instrument of sasine”’; it authorized the registration of 
a charter, properly produced and authenticated, in the 
proper register of sasines without any such precedent 
formal notarial act. 

(4) The Titles to Land Consolidation (Scotland) Act, 
1868, amended by the Titles to Land Consolidation Amend- 
ment Act, 1869.—This made further minor alterations in 
the statutory clauses now authorized under the preceding 
Acts. 

(5) The Conveyancing (Scotland) Act, 1874,—This in 
substance authorized the modern form of the feu-charter 
which is now in use. 

INFEFTMENT UNDER THE CLASSICAL CONVEYANCING. 

Before going on to discuss the modern form of feu-charter, 
as it has been in use in substance between The Conveyancing 
(Scotland) Act of 1874 and the new Act of last year, on which 
we are commenting in this series, a period of roughly fifty years, 
it will be desirable, first of all, to say just a very little about the 
formalities connected with Infeftment and Sasine, which 
existed prior to 1845, and only partially disappeared between 
1845 and 1858. These naturally group themselves under four 
headings :— 

(a) Delivery of Sasine. 

(6) The Precept of Sasine. 

(c) The Instrument of Sasine. 

(d) The Registration of Sasines. 


(a) DeLivery or Sasine. 


“ Delivery of Sasine,” in the history of the Scots Law of 
Heritable Property, corresponds to “ Livery of Seisin” in the 
English Law of Real Property. The old law required essenti- 
ally that, on investiture of a new feudal tenant in the owner- 
ship of his grant, three cardinal principles had to be followed :— 

First, the hereditaments had to be delivered by the disponer 
to the disponee in accordance with a quaint Latin maxim which 
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is in these terms: Traditionibus, non nudis paetis, transfer- 
untur rerum dominic, i.e., “ By actual delivery, and not by 
mere agreement to transfer, does the ownership of property 
ass.” 

‘ Secondly, this delivery had to be evidenced in a peculiar 
way which alone was permitted by law. Prior to 1858, this 
method was by means of a Public Notary’s instrument of 
sasine, recording and verifying the fact of delivery. The 
necessity for this was abolished by the Titles to Land (Scotland) 
Act, 1858. 

Thirdly, an instrument of sasine, in order to work a complete 
divestiture of the grantor’s title and investiture of the grantee, 
must be recorded in the appropriate register of sasine. 

The delivery thus recorded in the “ instrument of sasine,” 
of course, could not be actual delivery; it could only be 
symbolical. This took place at a ceremony which was more 
detailed and lasted longer in Scotland than in England. To 
the completion of this ceremony five persons were necessary 
parties: (1) An attorney on behalf of the disponee; (2) The 
disponer’s bailee : (3) A Notary Public ; and (4) Two attesting 
witnesses. The disponee’s (i.e., grantee’s) attorney produced 
the charter; this, of course, contained as its tenth clause the 
“* precept of sasine,” which authorized the delivery and investi- 
ture and registration of the new proprietor’s title. The 
attorney handed this to the disponer’s bailee whom he at the 
same time requested to deliver to him, for his principal, sasine 
of the lands. The bailee, in his turn, handed the deed to the 
Notary Public to be read and published. The Notary Public 
having done this, returned the deed to the bailee. The 
bailee thereupon delivered to the attorney the symbols appro- 
priate to the subject-matter of the grant transferred (the 
Scots equivalent of the English “rod and clod”). The 
attorney put a piece of coin in the Notary’s hand, declared 
that he took the sasine, and called the attention of the witnesses 
to the fact that he had done so. The ceremony was performed 
on the ground of the lands delivered : Menzies’ Conveyancing, 
570. 

It was after this ceremony of symbolical delivery had been 
performed with all due solemnity that the Notary Public 
undertook the next duty, that of “ expeding ” an instrument 
of sasine recording the transaction. This he did in virtue 
of the authority to do so conferred by the “ Precept of Sasine ” 
clause in the Feu-Charter, already referred to. This, therefore, 
we must now briefly describe. 


(6) Tae Precept or SAsINE. 


The Precept of Sasine is usually called the executive clause 
of the charter. It contained two main essentials: (1) A 
mandate to give delivery or sasine to the disponee, who 
required to be identified as the person named in the precept ; 
and (2) A definition identifying the parcels of the land dis- 
poned. This second definition might be attained in two ways ; 
either by a detailed description of the lands conveyed within 
the four corners of the “ precept” itself ; or else by reference 
to other parts of the deeds which identified the lands 
specifically. 

(c) Tue INSTRUMENT OF SASINE. 


The Instrument of Sasine was the document prepared by 
the Notary Public which authenticated the symbolical delivery 
just described. It was a very curious archaic document 
containing eleven clauses, of which the last was in Latin. 
We have no space to do more than merely enumerate these 
clauses and indicate their contents :— 

1. Invocation. “In the Name of God, Amen—Know 
all men by this present public instru- 
ment that.” 

This clause not only recited the date, 
but also certain places and parties. 

This clause recited the appearance of 
the various necessary parties to the 


2. Date. 


3. Appearance of the 
Parties. 
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“Delivery of Sasine,” as mentioned 
above, on the ground of the lands 
delivered. 

This clause recited the production of 
the feu-charter by the disponee’s 
attorney. 

This recited the handing of the 
Charter to the bailie, etc., at the 
“ delivery ’’ ceremony. 

6. Delivery and pub- This recited the publication of the 
lication of Charter. charter to the assembled witnesses by 

the bailie. 

7. Precept of Sasine This recited the authorization of 
and Testing Clause investiture and registration by the 
of Charter. “ Precept of Sasine ” clause. 

8. Delivery of Sasine. This narrated the symbolical acts of 

delivery, ete. 

9. Taking of Instru- This recited the attestation of the 
ments of Attesta- deed by witnesses. 
tion. 

10. Aeta Errant clause. 


4. Production of the 
Charter. 


5. Exhibition of the 
Charter. 


This narrated that the acts set out 
above in the preceding clauses took 
place at the named place and time. 

This clause, in formal Latin, stated 
that the Notary had duly written 
everything down in the instrument of 
Sasine. We cannot spare space to 
transcribe its quaint phraseology. 

(dq) THe REGISTRATION OF SASINE. 

This is still in existence, of course—consideration of it need 
not here be undertaken ; it will be described later. 

Rupric. 


11. Notarial Doquet. 


(To be continued.) 








A Conveyancer’s Diary. 


Although conveyancers are not directly concerned with the 
conduct of litigation tm actual court, they 


Admissibility have often to consider, when they advise 
of Maps as on a title or a proposed action of ejectment, 
Evidence. whether there exists any legal mode of proving 


the facts of which they are instructed. 
Where boundaries, easements, highways, and descriptions of 
land are in question, a difficulty often arises as to the identifica- 
tion of the parcels and their boundaries. If these are not 
accurately described in the conveyance itself, nor yet 
delineated on a map annexed to it or to which it refers, this 
may be a matter of some difficulty. In such cases the question 
often arises how far maps of the lands eztrinsic to the con- 
veyance itself and in no way referred to in the conveyance 
either directly of indirectly, can be adduced in evidence. It 
is submitted here that there are just three possible principles 
on which a map of this extrinsic character can be adduced in 
testimony, and these are by no means always available. 

The first class of admissible maps are those drawn up by 
some public officer duly authorized either by statute or at 
common law by inveterate ancient custom to make and 
publish for the use of the public at large a map covering the 
area comprised in the conveyance. A public officer is deemed 
at law to act properly in the performance of his duties unless 
and until the contrary is proved; he is also deemed to be 
competent ; and he is deemed to be accurate. Primé facie, 
therefore, a map drawn by him and properly authenticated as 
his, must be accepted as some evidence of the things it contains ; 
not, of course, conclusive evidence. Authentication of such a 
document will be presumed, no doubt, whenever the document 
is produced from proper custody. But so long as the drafts- 
man of the map is alive, his map cannot be produced ; he must 
himself be called to verify the facts contained in it, for a map, 
surely, is only secondary evidence of expert knowledge 








obtained by its composer. His own expert evidence is the 
primary evidence, and must be given if he is alive,in accordance 
with the very familiar principle that only the best evidence 
is admissible. Assuming, however, that the map is dated a 
century ago, its author will be presumed to be dead, in 
accordance with an equally familiar rule, and no further proof 
of his death will be necessary. But even a public document 
or map which satisfies the above tests will only be adducible 
in evidence provided it is “ relevant’ within some one of the 
various heads of relevant evidence recognized by our law. 
But generally, being a matter of expert opinion on the circum- 
stances surrounding the facts in issue, it ought to be admissible 
provided it is sufficiently “ ancient ” to satisfy the presumption 
of death mentioned above. 

The second class of admissible maps will be ancient docu- 
ments of this kind, proved to be the handiwork of a deceased 
proprietor, which set out the boundaries of his land in such a 
way as to limit them, or which disclose burdens upon them such 
as easements, highways, restrictive covenants binding the 
land in equity. Such maps are apparently admissible as 
“declarations against interest,” just as the public maps 
referred to in our last paragraph are admissible as “ declara- 
tions made in the course of duty’; both are familiar forms 
of admissible hearsay evidence. But both, of course, are only 
admissible after the declarant is dead. If he is alive he 
must be called. Presumably, if alive, he could only be called 
if his evidence were relevant for some reason or other, for 
instance, as an admission of a party or as expert opinion. 
Therefore, after his death his declarations, being also admissible 
as secondary evidence of the testimony he could be called to 
give were he still alive, must clearly be inadmissible, except 
where his living testimony would have been likewise admissible. 
This imposes a very serious limitation on this class of testimony 
and one very often ignored or overlooked in the courts. 

The third class of cases appears to be that of “ private ” 
maps, 7.¢., maps made by private persons which contain on 
the face of them evidence as to the existence of public rights, 
such as highways and prescriptive parochial customary 
rights. Such documents are only admissible when the evidence 
of the “oldest inhabitants” is admissible in such matters ; of 
course, they must be subject to the same conditions. So long as 
an ancient inhabitant is alive and capable of giving evidence, 
clearly he must be called in person; but after he is dead, it 
is submitted, secondary evidence of his statements is in theory 
and on principle admissible. Does this let in any statement 
he may have made on the matter, recorded by a witness 
who heard it? Obviously not, for such statements are 
mere hearsay evidence. The statements must comply with 
other requirements of law to be admissible. They must be 
in writing, it is submitted ; and they must be clear and definite. 
Maps satisfy both these tests; hardly any other records of 
the opinions of “ the oldest inhabitants” satisfy both. Maps 
of this kind, and for this very limited purpose alone, it is 
submitted, are admissible after the death of the person who 
drew them. But the case-law on this branch of evidence is 
chaotic, conflicting and extremely unsatisfactory. 

Every conveyancer is very familiar with the enactment 
contained in s. 3 of the Conveyancing 
Act, 1892, to the effect that, where a 
Premiums for landlord’s assent is necessary to assignment 
License to and underletting by his tenant, such assent 
Assign. not to be unreasonably withheld, the 

landlord cannot demand any payment for 
the giving of his assent which is in the nature of a fine or 
premium. If he does so demand a payment, the tenant can 
treat his consent as having been unreasonably refused, and 
can do one of two things; he can either assign at his peril, 
or take proceedings for a declaratory order that he is entitled 
to assign, in which case he would get the costs of taking the 
step to secure relief. If, however, he voluntarily, or by agree- 
ment, or for some extrinsic consideration, chooses to pay the 


Fines or 
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fine demanded, he cannot afterwards recover it, since the 
statute only avoids the landlord’s right to demand it, but does 
not render it illegal; this was decided fifteen years and 
more ago in Andrew v. Bridgman, 1908, 1 K.B. 596. But if 
he pays under protest or pressure, the better opinion is that 
he can recover the sum paid, on the principle laid down in 
Horner’s Case, 1915, 3 K.B. 161. The practical difficulty, 
however, is to say in a doubtful case whether or not he 
has paid under protest or voluntarily or for some extrinsic 
consideration. 
A very interesting little case illustrating the difficulties 
attendant on applying the principle of s. 3 


License to of the Conveyancing Act, 1892, is afforded 
Assign at a by a recent case in Wandsworth County 
Lower Rent. Court, noted elsewhere in this issue. 


Here a tenant took business premises as 
a caterer on a tenancy of three years, commencing March, 
1924, at a rental of £2 10s. per week. He also paid 
an initial premium for the purchase of the catering business 
of £100. There was the usual covenant not to assign or 
underlet without express leave in writing, which was not to 
be unreasonably refused. 

In the events which happened the tenant at first found the 
business did not pay, and at the end of June his landlord 
reduced the rental to £2 per week, a voluntary act on his part 
for which it was held by the judge there was no consideration. 
Three months later the tenant found a purchaser for the 
business, who required, of course, an assignment of the tenancy. 
He wrote asking for the landlord’s licence to assign. The 
landlord offered to consent to an assignment provided the new 
tenant paid the original £2 10s. a week; no doubt he was 
within his rights in so doing. This the purchaser, who had 
already paid the purchase money to the tenant, refused. The 
landlord then offered to give his assent to the reduced rent 
of £2 provided he received £50 out of the purchase money. 
The purchaser induced the tenant to reluctantly consent to 
this by saying that he had been misled as to the rent ; he had 
been told it was £2, whereas it was £2 10s. in the assignment. 
The tenant, at a meeting with the purchaser and the landlord, 
after some protest that he was being unfairly treated, assented 
to this and paid over the £50 then and there. It was held on 
the facts that he did so (1) partly because of the purchaser’s 
statement that he intended to sue for his purchase price unless 
the assignment went through at the reduced rent, and (2) partly 
because the landlord agreed to release, inconsideration of thesum 
paid, not only the tenant’s future obligations under the tenancy, 
but also some small disputed claim he had for arrears of rent, 
alleged repairs, and alleged waste by the tenant. The receipt 
given for the £50 expressly described it as “a moiety of the 
purchase money” paid to the tenant, and was said to have 
been drawn by a solicitor acting for the landlord, but not by 
the solicitor who acted for him at the trial. 

All these circumstances create some difficulty. But the 
county court judge took the view that, in substance, the 
landlord demanded the £50, not as a fine on giving his assent 
to a proper assignment, but as “ compensation for lost future 
rent during the residue of the three years’ term (some two and 
a half years were unexpired) owing to the reduction of the 
rent from £2 10s. in the lease to £2 under the assignment.” 
He therefore held that it was not really a fine or premium at 
all, but merely compensation for losses occurring to him as the 
result of a novation to which he was not bound to assent ; 
his only due was to assent (in a proper case) to an assignment 
at a rent of £2 10s., that named in the lease. Again, he held 
that the tenant did not really protest against the landlord’s 
claim to £50, but against the landlord’s insistence on £2 10s. 
as the weekly rental of the new tenant, an insistence which 
the landlord was quite within his rights in making. And 
lastly, he held that the tenant did not really pay the £50 
because of the landlord’s refusal to assign, but because the 
purchaser, by alleging misrepresentation, made his position 





awkward and led him to feel that he must settle at all costs by 
securing for him an assignment at the lower rent on the faith 
of which the purchaser alleged that he had bought the business 
and paid over his purchase-money. The whole case illustrates 
in an unusually graphic way the snags and pitfalls that too 
often lie in the path of the conveyancer who relies too readily 
on the potency of s. 3 of the Conveyancing Act, 1892. 
MorRTMAIN. 








Bona Vacantia. 


A branch of legal studies which forms a very special department 
of practical jurisprudence, but which never- 


Practice, theless is of common utility to all practi- 
Pleadings and _tioners in every kind of court, is that known 
Evidence. as “ Adjective Law.” Points of procedure 


which arise in any one court are decided 
on just the same principles as those decided elsewhere ;_ they 
are therefore of value to everyone. Again, the rules as 
to admissibility and relevancy of evidence, the modes 
of adducing testimony, whether oral,‘ written or real, and 
the curiosities of proof which we call presumptions, estoppels, 
and rules for determining on whom rests the “onus” ; all 
these are just the same in every court, or at any rate 
only very exceptional differences exist, usually created by 
statute. It seems useful, therefore, to separate practical 
points from the issues of substantive law arising and 
decided in our courts from week to week. In this column, 
then, from time to time as there happens to be available 
material which should prove useful to the readers of THE 
Souicitors’ JouRNAL, it is proposed to collect together 
questions of this kind with some short comment upon them. 


To the novice, we believe, there are three little matters of 
frequent occurrence in the courts which 
The Mysteries prove a very special mystery. We refer to 
of Interpleader. ‘‘ Interpleader,” (which in Scotland is called 
by the still more awe-inspiring name of 
“* Multiple-poinding”), garnishee orders, and bills of sale. We 
frankly doubt very much whether any practitioner of less than 
five years’ standing has any but the haziest idea of what these 
subjects import, although he is for ever seeing in the reports 
cases relating to them. He has simply a dim idea that they 
are very technical, very abstract, unspeakably dry, and full 
of “ snags” which render life a burden to the articled pupil 
asked to prepare a brief upon any one of those matters. 
Even “ costs ” are not more prohibitive by these suggestions of 
unconscionable dreariness. Yet, rightly considered, each of 
the subjects we have just described is a very simple and 
interesting little collection of legal rules which illustrate some 
of the largest and grandest of legal principles. 
All the above is @ propos of the very recent case of Williams 
Deacons Bank, Limited vy. Bradshaw and 


Appeals in Another, 41 T.L.R. 188. Here it was 
Issues of decided, in a plain bald digest, that (1) an 
Interpleader. Interpleader Summons taken out before a 


District Registrar, both parties consenting 
to a summary hearing by him, is the summary trial 
of an Interpleader Issue under Ord. lvii, rr. 8 and 11; 
(2) therefore an order barring a claimant’s alleged 
rights in a summary order disposing of the claim; and 
(3) therefore an appeal lies to the Divisional Court (which 
replaced the old jurisdiction of the Judge in Chambers) 
but not to the Court of Appeal. The reason for this result 
is that the decision of the court is said by the rules to be final ; 
but “ court ” here does not mean a “ Master ” ora “ Registrar’’; 
it means the Judge in Chambers, and therefore his substitute 
under the recent practice, a Divisional Court. But the 
reasoning by which the result is arrived at, as set out in 
Mr. Justice SatTER’s judgment, loco citato, is very interesting, 
and that judgment should be read. Locus STanptr. 
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CASES OF HILARY SITTINGS. 
Privy Council, 


The Toronto Electric Commissioners v. Snider and Others 
and the Attorney-Generals of Canada and Ontario 
(Intervenients). 20th January. 


CANADA—ONTARIO—POWERS OF DOMINION PARLIAMENT— 
RIGHT TO DEAL wiTH INDUSTRIAL DisPpuUTES—INDUSTRIAL 
Disputes INvestTiGaTION Act, 1907—Brirish NortH 
America Act, 1867, ss. 91, 92. 


In 1907 the Dominion Parliament of Canada passed an Act 
which set wp boards of conciliation to deal with labour disputes 
throughout Canada and imposed penalties for strikes and 
lock-outs while inquiries before such boards were pending. 

Held, that while such legislation might be passed by the 
Provincial Legislatures, it was not competent for the Dominion 
Parliament to pass such Acts for the whole of Canada merely by 
attaching penal clauses. 


This was an appeal from a judgment of the Supreme Court 
of Ontario (Appellate Division) in which the question for 
decision was whether the Industrial Disputes Investigation 
Act passed by the Dominion Parliament in 1907 was within 
the jurisdiction of that Parliament under s. 91 of the British 
North America Act, 1867. The appellants alleged that the 
Dominion Act was ultra vires. 

Lord Hatpang, delivering their lordships’ judgments, said 
that their lordships were of opinion that on authority as well 
as on principle they were to-day precluded from accepting the 
argument that the Act in controversy could be justified as 
being an exercise of the Dominion power under s. 91 in relation 
to criminal law. What the Industrial Disputes Investigation 
Act, 1907, aimed at accomplishing was to enable the Dominion 
Government to appoint anywhere in Canada a board of 
conciliation to which the dispute between an employer and 
his employees might be referred. It dealt with civil rights, 
not crimes, and it was not within the power of the Dominion 
Parliament to make civil matters criminal by imposing merely 
ancillary penalties. The penalties for breach of the restrictions 
did not render the statute the less an interference with civil 
rights in its pith and substance. The Act was not one which 
aimed at making striking a new crime. In this connection, 
therefore, their lordships were of opinion that the validity of 
the Act could not be sustained. The point was also put in a 
somewhat different form. It was said that a strike was 
indictable as a conspiracy, that consequently strikes were 
within the ambit of the criminal law, and that therefore the 
Dominion jurisdiction over all criminal affairs gave them 
power to enact this statute. That argument, however, was 
untenable. A more difficult question arose with reference to 
the initial words of s. 91, which enabled the Parliament of 
Canada to make laws for the peace, order and good government 
of Canada in matters falling outside the provincial powers 
conferred by s. 92. For Russell v. The Queen, 7 A.C. 829, was 
a decision in which the Judicial Committee said that it was 
within the competency of the Dominion Parliament to establish 
a uniform system for prohibiting the liquor traffic throughout 
Canada excepting under restrictive conditions. But it was 
not easy to reconcile the decision in Russell v. The Queen 
with the subsequent decision of Hodge v. The Queen, 9 A.C. 117. 
Their lordships thought that Russell v. The Queen could only 
be supported to-day, not on the footing of having laid down 
an interpretation such as has sometimes been invoked of the 
general words at the beginning of s. 91, but on the assumption 
of the Board that the evil of intemperance at that time 
amounted in Canada to a menace to the national life of 
Canada. Their lordships had examined the evidence produced 
at the trial of the present case and were of opinion that it 
did not prove any emergency putting the national life of 





Canada in peril such as the Board which decided Russell v. 
The Queen might be considered to have had before their 
minds. Their lordships would humbly advise the Sovereign 
that the appeal should be allowed and that judgment should 
be entered for the appellants.—CounseL: Stuart Bevan, K.C. 
Hon. Geoffrey Lawrence and J. B. Robinson ; Sir John Simon, 
K.C., and Lewis Duncan; Clauson, K.C., and Wylie. 
Soricitors: Blake & Redden ; Charles Russell & Co. 
[Reported by S. E. WILLIAMS, Barrister-at-Law.]} 


Court of Appeal. 


No. 1. 16th and 17th December, 1924; 

19th January, 1925. 

HusBaND AND Wire—CoNsTRUCTIVE DesERTION—APPLICA- 
TION FOR MAINTENANCE—TimMe Limit—Continurna Act 
—SumMary JuRIsDICTION (MARRIED Women) Act, 1895, 
58 & 59 Vict., c. 39, s. 4. 

A wife having been treated with cruelty and neglect by her 
husband, and having been told by him that he desired to be rid 
of her, left him and lived apart. More than a year later she took 
proceedings before the magistrates for maintenance on the ground 
of desertion under s. 4 of the Summary Jurisdiction (Married 
Women) Act, 1895. The justices found desertion proved, and 
made an order for the payment of a weekly sum for maintenance. 
The Divisional Court reversed the order on the ground that pro- 
ceedings were barred by the lapse of six months since the acts 
causing the desertion under s. 8 of the Act. 

Held, that desertion, whether actual or constructive, is a con- 
tinuing act, and as the husband had expressed no repentance, 
or desire to put an end to it, no time had begun to run to bar 
proceedings under the Summary Jurisdiction Acts. 

Decision of the Divisional Court (Horripce and Hint, JJ.) 
reversed. 

The Court allowed the appeal. 


Bowron v. Bowron. 





Pottock, M.R., having stated the facts, said that desertion 
was a continuing act, and therefore an application to a court 
of summary jurisdiction based upon it need not be made 
within six months of the beginning of the desertion. Heard v. 
Heard, 1896, P. 188, and Thomas v. Thomas, 1924, P. 194. 
Frowd v. Frowd, 1904, P. 177, decided that the desertion 
referred to in s. 4 above had the same meaning as under the 
Matrimonial Causes Act, 1857, except that no period was 
specified as being requisite to constitute an offence. If there- 
fore there was evidence of desertion the order of the justices 
was right and could not be set aside, The Divisional Court 
held that there was no evidence of desertion other than of 
“ constructive” desertion, a phrase used to describe the 
parting where the departure was the act of the wife and not 
of the husband. In his (his lordship’s) judgment that view 
was too narrow. The act of departure of the one,spouse drew 
its significance from the purpose with which it was done as 
revealed by conduct and other expressions of intention. 
Thomas v. Thomas, supra, and Dickinson v. Dickinson, 62 L.T. 
330. His lordship then referred to Charter.v. Charter, 84 L.T. 
272, Kock v. Kock, 1899 P. 221, and Sickert v. Sickert, 1899, 
P. 278, where Gorell Barnes, J., said: “ It is not always, or 
necessarily, the guilty party who leaves the matrimonial 
home. In my opinion the party who intends bringing the 
cohabitation to an end and whose conduct in reality causes 
its termination, commits the act of desertion.” The same 
doctrine was explained in Pulford v. Pulford, 1922, P. 18, and 
Jackson v. Jackson, 1923, P. 19. It might be that the result 
of the decision would be to give an alternative remedy to the 
wife in some cases where she was barred by lapse of time from 
basing her claim upon persistent cruelty. Effect must be 
given, however, to the whole of s. 4. The cases referred to 
clearly indicated that a purpose and intention must be 
attached to the separation before desertion was proved, but 
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if it was proved and found to be continuing the remedy, as in 
cases of persistent cruelty, was available to the wife. The 
appeal would be allowed, with costs there and in the Divisional 
Court, and the order of the justices restored. 

Scrutton, L.J., delivered judgment to the same effect, and 
WarrineTon, L.J., concurred.—Counse.: Shanly ; Costello. 
Soxicitors: Last, Riches & Fitton; Wilberforce, Allen and 
Bryant. 

(Reported by H. Lanarorp Lewis, Barrister-at-Law.] 


In re The Railways Act, 1921; and Jn re The Schedule of 
Standard Charges. No.1. 11th, 12th, 15th and 16th 


December, 1924, and 19th January, 1925. 


STATUTORY REMUNERATION—-CAPITAL PROVIDED 
Rattways Act, 1921, 11 & 12 


RAILWAYS 
out OF ReserRvE FuNDs 
Geo. 5, c. 55, s. 58 (1) (6). 


Capital expended by railway companies and obtained by 
drawing upon their undistributed profits, pension funds, or 
other reserves is not, within the meaning of s. 58 (1) (b) of the 
Railways Act, 1921, “ additional capital raised or provided,” 
in respect of which the companies are entitled to claim the 
remuneration provided by that section, Capital “ raised” 
indicates capital obtained by an issue offered to and subscribed 


by the public. 


Appeal from a decision of the Railway Rates Tribunal. 
The Railways Act, 1921, by s. 58 (1), provided that the 
railway companies, as constituted under the Act, might make 
charges sufficient to give them a remuneration upon their 
capital equivalent to that earned in 1913. By s. 58 (1) (b) 
they were also to be allowed such allowance as may be 
necessary to remunerate adequately any additional capital 
which may have been raised or provided in respect of expendi- 
ture on capital account incurred since the Ist day of January, 
1913, and not included in the expenditure referred to in the 
last preceding paragraph, unless it can be shown that such 
expenditure has not enhanced the value of the undertaking. 
The railway companies alleged that they had spent upon their 
capital undertakings sums amounting to £13,000,000, which 
they had not raised by public subscription, but which they 
had “ provided” by drawing upon accumulations of undis- 
tributed profits, pension funds and other reserves, and they 
claimed that they were entitled to rates and charges which 
would allow them remuneration upon those sums. The 
Railway Rates Tribunal held that these sums could not be 
included as capital “raised or provided” within the sub- 
section. The combined companies appealed. The court 
dismissed the appeal. 

Pottock, M.R., in delivering a reserved judgment, said : 
“ Capital” has been defined by the House of Lords in Inland 
Revenue Commissioners v. Blott, 65 Sou. J. 642; 1921, 2 A.C. 171, 
and in the cases there cited. Bearing those decisions in mind, 
in his (his lordship’s) judgment the Act intended to use a term 
which connoted a sum recognizable per se as capital. Capital 
was “‘ raised ’’ when it was offered to, and subscribed for by, 
the public, and the companies’ accounts showed clearly what 
their capital, issued under their powers, amounted to. Nor 
was there any difficulty about the word “ provided.” Its use 
was illustrated by the transaction under which the Swansea 
Harbour Trust was taken over by the Great Western Railway. 
Capital of the Great Western Railway was issued to those who 
were the owners of the Swansea Harbour Trust in lieu of 
money for the purchase of their undertaking. There were also 
the cases of the Ayr Harbour and the Port Patrick and’ Wig- 
townshire Railway ; the latter case coming under s. 58 (1) (a) 
as having been carried out during the period of Government 
control. The interpretation contended for by the railway 
companies appeared to evade the words “ necessary to 
remunerate . . . additional capital,” and would leave the 
companies complete masters of the situation, for they could 





determine those matters by the simple expedient of expending 
money on capital account, and correspondingly increase their 
annual net revenue. The appeal must therefore be dismissed, 
with costs. 

Lords Justices WARRINGTON and ScRUTTON concurred, 
CounseL: Clauson, K.C., Tyldesley Jones, K.C., Bruce Thomas 
and Alfred Tyler, for the railway companies ; Merriman, K.C., 
F. G. Thomas, K.C., F. J. Wrottesley and Jacques Abady, for 
the various opposing bodies. Soticrrors: H. L. Thornhill ; 
Sir R. Francis Dunnell ; A. G. Hubbard and W. Bishop, for 
the companies ; Vizard, Oldham, Crowder & Cash ; Sir Thomas 
R. Ratcliffe-Ellis ; and Bell, Brodrick & Gray, for Kensholes 
and Prosser, Aberdare, for the parties opposing. 

{Reported by @. T. WaITFIELD-HarYags, Barrister-at-Law.] 








Cases in Brief. 


Metropolitan Water Board v».\ K.B.D. Divisional Court 
Kingston Union Assessment | (The Lord Chief Justice, 
Committee (and Overseers of } Mr. Justice Avory and 
Teddington, Hampton Wick Mr. Justice Acton, 16th 
and Hampton). January, 1925). 

Ratinc ASSESSMENT—PUBLIC UNDERTAKING PARTLY SITUATED 
IN A PARTICULAR PARISH—METHOD OF ASSESSING VALUE 
IN THAT PARISH. 


Where a public undertaking, such as a water company, 
is situated in a number of different parishes, the valuation 
of its premises within any of those parishes must be ascertained 
by considering and apportioning the receipts (less expenses) 
of the whole undertaking; it is not correct to adopt the 
convention of assuming that a percentage rate on the capital 
value of the premises in question gives their annual value. 

Facts.—The hereditaments of the Metropolitan Water 
Board within the parish comprised in the Kingston Union, 
consist of (1) service pipes (which are directly productive of 
rentals in the shape of water rates paid by the consumers as 
occupiers of premises supplied with water), and (2) carrying and 
pumping mains (which are only indirectly productive through 
their essentiality to the carrying-on of the whole undertaking). 
Both sets of pipes are underground; there are no surface 
works in these parishes. The capital value of these parochial 
hereditaments in each parish had been agreed. The Union 
Assessment Committee proposed to assess those hereditamenrs 
on the conventional method employed where annual values 
of public undertakings cannot be directly ascertained, namely, 
the legal fiction that a percentage on the capital value is 
equivalént to the annual rental. This method of ascertaining 
annual value is generally known as the “ contractors’ theory 
of rent.” The Water Board, on the contrary, contended that, 
since rateable value is the annual rental which a hypothetical 
tenant doing his own repairs would give for the premises in 
their present state and for their present purposes on a yearly 
letting, the proper method of arriving at this is (1) to ascertain 
the total receipts, less deductable expenses, of the Board’s 
undertaking ; (2) to ascertain the proportionate capital value 
of the hereditaments in each parish to that of the whole 
undertaking ; and (3) to fix the annual value of the heredita- 
ments in each parish by distributing the total rateable value 
of the whole undertaking, thus ascertained, amongst all the 
parishes occupied by the undertaking in accordance with the 
proportionate value of each. 

Cases discussed :— 

Regina v. Mile End Town, 1847, 10 Q.B. 208 ; 

Reginav. West Middlesex Waterworks, 1859, 1 E. & E., 716; 
Liverpool Corporation v.Wavertree, 2 Ex. D.55; 

Worcester Corporation v. Droitwich Assessment Committee, 

2 Ex. D. 49; 

London C.C. v. Erith Overseers, 1893, A.C. 569 ; 
Port of London Authority v. Orsett Union, 1920, A.C. 273. 





onerol 
were 
princi 
allowe 
Mr. 
ments 
K.C., 
Mr. E 
and J 
Mr. C 
Kings 


Jarvi: 
Cou 
THE F 
—D 
Tm™ 
Wh 
entitle 
autho: 
which 
Limit: 
comm 
Fac 
camp 
at the 
mence 
suffere 
which 
issued 


25 


ding 
their 
ssed, 


red. 
2mas 
#8 
, for 
hill ; 
, for 
mas 
holes 


ourt 
ice, 
and 
l6th 


TED 
LUE 


any, 
tion 
ined 
ses) 

the 
ital 


ater 
ion, 
e of 
3 as 
and 
ugh 
ng). 
face 
hial 
lion 
nrs 
[ues 
ely, 
2 is 
ing 
ory 
iat, 
ical 
3 in 
tly 
ain 
rd’s 
lue 
ole 
ita- 
lue 
the 
the 


lee, 


73. 





Feb. 7, 1925 


[Vol.69] 327 





THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 





Decision.—The Lord Chief Justice said that, as Lord 
Dunedin had said in Port of London Authority v. Orsett Union, 
1920, A.C., 273, at p. 293: “ The question what an assessing 
body ought to do in a particular case cannot be laid down 
without trenching on a question of fact. But if an assessing 
body, having considered the case, bases its valuation on the 
view either that it must do or that it must not do a certain 
thing in arriving at that valuation, than is a question of 
law, and the courts of review may say whether the 
assessing body was right or wrong.” In these cases the 
hereditaments which were the subject of the rates were portions 
of the undertaking of the Metropolitan Water Board, an 
undertaking which was not a collection of unrelated parts, but 
an organic whole, spread through many unions and parishes, 
and different parts of that organic whole had to be rated in the 
three cases. It was agreed that the appellants being a public 
body not earning profits, no account ought to be taken of profits, 
and it was further contended by the respondents that in view 
of the peculiar nature of the Metropolitan Water Board and 
its duty, receipts ought to be disregarded by the assessing 
authority, and that the true solution should be found in the 
“contractors’ principle ”’—i.e., an allowance of a certain 
percentage on capital. The Quarter Sessions adopted that 
contention and disregarded any question of receipts, with the 
result that they upheld the assessment. No doubt it was a 
difficult thing to arrive at the rating value of a particular part 
of a water undertaking, and there was some artificiality in 
the process, but the problem which the assessing authority 
had to solve, whether dealing with a water undertaking or a 
far simpler matter, was the same. It was to ascertain the 
rent which the hypothetical tenant might be reasonably 
expected to pay. It had been contended that it was not 
merely right but necessary to look at the appellants’ revenue 
accounts and to have regard to the receipts ; it was said that 
the hypothetical tenant contemplated by the section in such a 
case must be a tenant subject to the same restrictions as 
affected the Metropolitan Water Board itself. In his lord- 
ship’s opinion, looking at all the authorities, it was clear that 
in arriving at the rateable value of this particular part of the 
appellants’ undertaking it was wrong to- refuse to look at 
receipts and it was wrong to subject it to another and more 
onerous test by ignoring the restrictions to which the appellants 
were subject. It was not right that the “ contractors’ 
principle” should be applied here, and the appeal must be 
allowed. 

Mr. Justice Avory and Mr. Justice Acton delivered judg- 
ments to the same effect—CounseL: Mr. Tyldesley Jones, 
K.C., and The Hon. S. O. Henn Collins, for the appellants ; 
Mr. E. A. Mitchell Innes, K.C., Sir Malcolm Macnaghten, K.C., 
and Mr. Walter Hedley for the respondents. So.iciTors : 
Mr. C. A. Hunt ; Messrs. Gibson & Weldon, for Mr. W. Taylor, 
Kingston. 


Jarvis v. Surrey aan K.B.D. Mr. Justice Finlay, 14th 
Council. January, 1925. 


Tae Riot Damaaces Act, 1886, s. 2—CLAIM FOR COMPENSATION 
—DAaMAGES DONE BY CANADIAN TROOPS IN JUNE, 1916— 
TE FoR COMMENCING PROCEEDINGS. 


Where under a statute a claimant for compenastion is not 
entitled to take proceedings against the appropriate local 
authority until he has preferred a claim, and met with a refusal 
which makes him an “aggrieved person,” the Statute of 
Limitations appropriate to the class of action does not 
commence to run until there has been a definite refusal. 

Facts.—During the war there was at Witley a military 
camp of Canadian troops. In 1919 these troops were angry 
at the delay of the War Office to demobilize them, and com- 
menced rioting, in the course of which the plaintiff's property 
suffered damage. He made application for compensation, 
wbich was not finally refused until January, 1924. He 
issued his writ for damages against the county council under 





the Riot Damages Act, 1886, in February, 1924. The question 
was whether his action had been commenced in time, either 
within the Civil Procedure Act, 1833, or the Public Authorities 
Protection Act, 1893, whichever applied to the case. 
Cases referred to :— 

Shepherd v. Hills, 11 Ex. 55; 

Cork and Bandon Railway Company v. Goole, 13 C.B. 826 ; 

Cohen v. Hall, 38 T.L.R. 429; 1922, 2 K.B. 37; 

Thomson v. Lord Clanmorris, 16 T.L.R. 296 ; 1900, 1 Ch. 

718 ; 

Shinman v. Lyons, 38 T.L.R. 560; and 
Kaufmann v. Liverpool Corporation, 32 T.L.R. 402; 

1916, 1 K.B. 860. 

Decision.—Mr. Justice Finlay said that the period of 
limitation, whatever it was, began to run from the date when 
the plaintiff was aggrieved by the refusal or failure of the 
defendants to fix compensation. Mr. Jarvis had no right 
to bring an action until he had been through the procedure 
outlined in ss. 3 and 4 of the Act of 1886, and time did not 
begin to run until he had the right to begin the action. There 
was no refusal or failure by the county council to fix com- 
pensation, and Mr. Jarvis was not aggrieved thereby until 
January, 1924. What was the period of limitation applicable ? 
On the authorities the words in s. 3 of the Act of 1833, “* actions 
for sums of money given to the party grieved by any statute ” 
must be taken to refer to penal actions only, and the present 
action was purely for compensation. The effect was that 
no statute of limitation was applicable. Judgment for the 
plaintiff was given for the agreed £1,250, with costs, and a 
stay of execution was granted—CounseL: J. G. Hurst, 
K.C., and J. B. Melville, for the plaintiff; Sir Leslie Scott, 
K.C., and L. F. C. Darby, for the defendants. Soticrrors: 
W. E. Craigen ; Wyatt & Co., for T. W. Weeding, Kingston- 
on-Thames. 





County Court Cases in Brief. 


{ Wandsworth County Court, 
Sheldrake v. Chesterman x 3rd February, 1925. 


LANDLORD AND ‘TENANT—LEASE CONTAINING COVENANT 
AGAINST ASSIGNMENT WITHOUT LICENCE oF LANDLORD— 
LICENCE NOT TO BE “‘ UNREASONABLY REFUSED ’’—-PAYMENT 


oF Firry Pounps To LANDLORD FOR ASSENTING TO ASSIGN- 

MENT—THE CONVEYANCING AcT, 1892, s. 3—PAYMENT 

PARTIALLY VOLUNTARY AND PARTIALLY UNDER PROTEST— 

RECOVERABILITY BY THE TENANT. 

Where a landlord has let premises for three years with the 
usual covenant against assignment except on licence not to be 
unreasonably refused, and where the tenant asks the landlord 
to accept a perfectly suitable person as an assignee of the term 
at a rental less than that named in the lease, although the 
latter had been in fact reduced by the landlord to the lower 
figure in the case of the tenant himself, and where the landlord 
only gives his licence to the assignment at the reduced rent on 
receiving a sum of £50 from the tenant, such payment by the 
tenant is to be deemed to be not a fine or premium, but com- 
pensation to the landlord for the loss of future rental during 
the residue of the term owing to the reduced rental payable 
by the assignee. 

Where a tenant has, bond fide but in error of law, represented 
to a purchaser of his business and assignee of his term that his 
rent is £2, which he has in fact been paying, although under 
the tenancy agreement the landlord is entitled to demand 
£2 10s., and where the purchaser on ascertaining the facts as 
to the rental insists on the tenant paying £50 to the landlord 
to secure his assent to an assignment at the reduced rental, 
such payment—even although accompanied by an expression 
of protest by the tenant— is not a payment under pressure or 
compulsion of the landlord but of the purchaser, and therefore 
is not a payment which can be recovered by the tenant as 
“paid under protest.” 
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Facts :—In March, 1924, the plaintiff took a tenancy agree- 
ment of a shop and house in Wandsworth at a rental of £2 10s. 
weekly. The tenancy agreement contained a covenant against 
assignment or underletting without the assent of the landlord, 
such assent not to be unreasonably withheld. In July, 1924, 
the landlord voluntarily, verbally, and without consideration, 
reduced the rent to £2. In September the tenant negotiaied 
sale of his business, coupled with assignment of his tenancy, to 
a purchaser, to whom, it was held, he bond fide stated that ‘he 
rent was £2 instead of £2 10s. He asked the landlord for 
assent, which was refused unless the purchaser would pay 
the full sum of £2 10s. rental, as fixed in the tenancy agreement. 
The purchaser had already paid his purchase money, and 
threatened steps to recover it unless the tenant secured an 
assignment at £2 weekly rental. The landlord agreed to this 
novation provided the tenant paid to him £50, part of ihe 
purchase money, and af.er some heated protest the tenant 
paid this. He next day consulted a solicitor, found that a 
fine cannot be demanded for a licence to assign by virtue of 
the prohibition contained in s. 3 of the Conveyancing Act, 
1892, and took out a summons for recovery of the £50 as 
money received by the defendant to the use of the plaintiff. 

Statutes quoted : 

Conveyancing Act, 1892, s. (3): 

** Tn all leases containing a covenant condition or agreement 
against assigning, under-letting, or parting with the possession 
or disposing of the land or property leased without licence or 
consent, such covenant, condition or agreement shall, unless 
the lease contains an expressed provision to the contrary, 
be deemed to be subject to a proviso to the effect that no 
fine or sum of money in the nature of a fine shall be payable 
for or in respect of such licence or consent ; but this proviso 
shall not preclude the right to require the payment of a 
reasonable sum in respect of any legal or other experse 
incurred in relation to such licence or consent.” 

Cases quoted : 

Andrew v. Bridgman, 1908, 1 K.B. 596. 

Horner v. Maskell, 1915, 3 K.B. 161. 

Decision :—-His Honour Judge Kuegg held that in the above 
circumstances (1) The payment of £50 was not a fine or 
premium for licence to assign ; (2) the payment was not mede 
under compulsion of the landlord; (3) therefore, on either 
ground, the tenant could not recover it.—SoLiciTors : 
For plaintiff, James and Charles Dodd; for defendant, 
Creswells. 








The Solicitors’ Bookshelf. 
The Local Government Act, 1888. 


Solicitor. Butterworth & Co. 

Mr. Carter appears to be a newcomer in the field of law-book 
writers, and therefore is entitled to the same consideraiion 
which is afforded in Parliament to the venture of a maiden 
speaker. But apart from the dictates of courtesy, a just cri ic, 
indeed, has nothing but praise to offer this modest little book. 
It does not pretend to be a monumental treatise but merely 
a handy litile guide to the Local Government Act of 1888, and 
this purpose it serves very well. The text contains four 
statutes, namely, the Local Government Act, 1888, the 
Municipal Corporations Act, 1882 (merely some extending 
sections), the County Councils (Election) Act, 1891, and ihe 
Local Government (Adjustments) Act, 1913. The notes, 
though brief, are accurate and useful. There is also a care- 
fully compiled table of statutes and cases next a ‘not too 
lengthy index. 
Handbook of Trade Marks and Trade Names. 


Ricarpo, Barrister-at-Law. Jordan & Sons. 


Many text-books exist on the Law of Trade Marks, and 
most of them are good books. But the larger ones cover so 


By C. Harovp Carrer, 


By JosEPH 
5s. net. 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 











Feb. 7, 1925 


=n 
rn 








extensive a field that the average praciicioner feels so lost 
when he takes one down to consult it, as if he were searchi 
for a needle in a haystack. Mr. Ricardo’s litile book 
endeavours to avoid this defect by se:ting out only the 
outlines, and it sets them out at once lucidly and concisely. 


The Law of Distress. By J. B. Ricnarpson, Barrister-at- 
Law. Ernest Benn, Ltd. 18s. 6d. ne*. 


This work treats of the Law of Distress in all its branches, 
viz., Orders for Ren‘, Distress, Damage, Feasant, Distress for 
Rates and Taxes, and Distress under the Summary Jurisdic. ion 
Acts. It incorporates the effect of reported cases up to and 
including July, 1924. The book should thus fill a gap in the 
lawyer's library by providing the practi.ioner with an up-to- 
date book dealing concisely with the whole subject. 


Fletcher Moulton’s Abridgement for 1925. By 
H. FretcHer Mouton and Grauam OLIVER, Barristers- 
at-Law. Ernest Benn, Ltd. 


** Law Notes’’ Year Book, 1925. By the Eprror of * Law 
Notes.” Law Notes Publishing Offices, Chancery-lane. 


These two summaries of such changes in English law as took 
place in 1924 may conveniently be reviewed together. Each 
seems to have got hold of all the alterations made by decided 
cases, new statutes, and new orders. Each states its survey 
shortly and lucidly. Each is well printed in clear type on 
good paper. We slightly prefer the style of “ Law Notes”; 
but that may be a personal idiosyncrasy. As reviewers we 
must adjudge the race between them to be neck-and-neck 
from starting point to winning post. Both are equally 
likely to prove useful to the practicioner. 








Correspondence. 
A Defect in the New Law of Intestacy. 


Sir,—Mr. Pope is undoubtedly right, and a reference to 
Clause 46 (1) (i) of the Administration of Estates (Consolidation) 
Bill will, I think, enable you to “assume responsibility for 
the opinions expressed ”’ by him. 

Two other instances of general interest may be given, 
as illustrating other defects in the new law, in respect to 
which I trust that you will not follow the precedent which you 
have set as regards Mr. Pope’s criticisms. 

(1) A, the intestate (who survives his parents and grand- 
parents and dies a bachelor) is the child of parents who are 
either only children, or whose brothers and sisters (A’s uncles 
and aunts) have predeceased A, without leaving issue. 

A has one brother, who predeceases him, but leaves a 
widow, and an infant son, both of whom survive A. The 
brother’s son is A’s next-of-kin. He is killed in action in the 
next war dying under twenty-one, and a bachelor. His 
sorrowing mother survives. 

On these facts, the whole of A’s property, instead of 
devolving on the mother, through her soldier son, as at present, 
devolves upon the Crown as bona vacantia, and the mother is 
entitled to nothing. What she may get from the bounty of 
the Crown is “ wropped in mistery,” because there is no 
‘existing practice ” for providing for persons who now take 
in priority to the Crown. The same result, of course, follows, 
if the son dies a natural death under age, and unmarried ; 
but the instance given possibly brings the point home to the 
public in a more graphic form. The existing law gives the 
mother her due, the new law leaves her at the mercy of the 
Treasury. The reason why the mother is cut out, is that the 
draftsman has postponed the period of vesting till twenty-one, 
and this circumstance divests the boy’s own mother, and 
lands A’s property in the lap of the Crown. 

(2) B is a comparatively poor man, but inherits from an 
uncle some choice pictures worth £10,000. He is proud of them 
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and decides to keep them “in the family.” B dies intestate, 
leaving a wife and children. The widow, under the new law 
takes practically the whole of his estate, represented by the 
pictures, and the children have no share in the £10,000. 

Under the existing law, the pictures would, of course, form 
part of the personal estate of the intestate, and as such, his 
children would take their due share in them. 

As Mr. Pope very properly points out, the law defining 
rights on intestacy should in itself be equitable in its operation, 
and it is no answer that both these results could have been 
avoided had the testator made a will. 

The second instance (which illustrates the effect of treating 
a man’s “ chattels ” as an “ estate by itself” for the purposes 
of devolution) almost puts a premium on dishonesty. A 
second wife might well be tempted to suppress her husband’s 
will, simply because the intestacy law gives her (which, if justly 
conceived, it would not do) the great bulk of her husband’s 
estate, to the exclusion of his children. 

LEONARD Jessopp FuLTon. 
4, Brick Court, 
Temple, E.C.4, 
2nd February, 1925. 

[We are indebted to our correspondent for his interesting 
letter. Obviously, however, his criticisms and that of Mr. Pope 
raise deep issues which require careful consideration on the 
part of THE Soxicirors’ Journat before we can commit 
ourselves to their support.—Ep., S.J.] 





Titles of New Peers. 


Sir,—May I suggest that ‘“ Laudator Temporis Acti” 
should be more careful in his choice of titles for newly created 
peers. After all, a peer has some right to choose his own 
title. 

At the beginning of the year the President of the Probate 
Division was the subject of an article headed ‘“‘ Lord Duke,” 
and now Mr. Asquith is called “ Earl Asquith of Oxford,” 
an entirely different title from that of Earl of Oxford. 

Jos. JONES. 
Law Society’s Hall, 
Chancery Lane, 
London, W.C. 
Jan. 31. 

[Where newly-created peerages are conferred on well-known 
persons, it is convenient to use at first a form of the title 
which will enable the public to identify its possessor; this 
advantage seems to outweigh the niceties of literalism.— 


Ep., S.J] 








New Orders, &c. 


Order in Council. 
1. CHINESE PROPERTY VESTED IN HUNGARIAN NATIONALS. 


Whereas, etc.—— 

Now, therefore, His Majesty, by virtue and in exercise of 
the powers in this behalf by the Foreign Jurisdiction Act, 1890 
(53 & 54 Vict. c. 37), or otherwise in Him vested, is pleased, 
by and with the advice of His Privy Council, to order, and it 
is hereby ordered, as follows : 

1. All property, rights and interests in China belonging to 
nationals of the former Kingdom of Hungary under the control 
of the Custodian of Enemy Property in China or other British 
authority under the Trading with the Enemy Acts or the 
Trading with the Enemy Regulations at the date when the 
Treaty came into force (not being property, rights and interests 
acquired under any general licence issued by or on behalf of 
His Majesty) and the net proceeds of their sale, liquidation 
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or other dealings therewith, together with all property, rights 
and interests (and the proceeds thereof) which but for their 
having been vested in the Custodian of Enemy Property in 
China would have belonged to such nationals at that date, 
are hereby charged for all purposes for which they may be 
lawfully charged under the provisions of the Treaty. 

2. The property, rights and interests referred to in Section I, 
or the net proceeds of their sale, liquidation or other dealings 
therewith shall be remitted by the said Custodian to the Admin- 
istrator of Hungarian Property established in accordance 
with the provisions of the ‘l'reaty of Peace (Hungary) Order, 
1921 (S.R. & O. 1921, No. 1285), who shall apply them for the 
purposes of the charge imposed by Section I of this Order. 

3. This Order may be cited as the China (Treaty of Peace) 
(Hungary) Order in Council, 1924, and shall be read as one with 
the China Order in Council, 1904, and with any Order amending 
the same. 

4. (1) This Order shall take effect as soon as it is first 
exhibited in the public office of the Supreme Court for China. 

(2) For that purpose the Judge of the Supreme Court 
shall, on the receipt by him of a certified printed copy of the 
Order, cause the same to be affixed and exhibited con- 
spicuously in that office. He shall also keep the same so 
affixed and exhibited during one month from that first 
exhibition. 

[This Order came into force on the 3lst December last 
having been exhibited at Shanghai on that date.] 

Il: CutnesE PROPERTY VESTED IN AUSTRIAN NATIONALS. 

Whereas, etc.— - 

Now, therefore, His Majesty, by virtue and in exercise of 
the powers in this behalf by the Foreign Jurisdiction Act, 
1890 (53 & 54 Vict. c. 37), or otherwise in Him vested, is 
pleased, by and with the advice of His Privy Council, to order, 
and it is hereby ordered, as follows : 

1. All property, rights and interests in China belonging 
to nationals of the former Austrian Empire under the control 
of the Custodian of Enemy Property in China or other British 
authority under the Trading with the Enemy Acts or the 
Trading with the Enemy Regulations at the date when the 
Treaty came into force (not being property, rights and interests 
acquired under any general licence issued by or on behalf of 
His Majesty) and the net proceeds of their sale, liquidation 
or other dealings therewith, together with all property, rights 
and interests (and the proceeds thereof) which but for their 
having been vested in the Custodian of Enemy Property in 
China would have belonged to such nationals at that date, 
are hereby charged for all purposes for which they may be 
lawfully charged under the provisions-ef the Treaty. 

2. The property, rights and interests referred to in 
Section I, or the net proceeds of their sale, liquidation or other 
dealings therewith shall be remitted by the said Custodian 
to the Administrator of Austrian Property established in 
accordance with the provisions of the Treaty of Peace (Austria) 
Order, 1920 (S.R. & O., 1920, No. 1613), who shall apply them 
for the purpos2 of the charge imposed by Section I of this 
Order. 

3. This Order may be cited as the China (Treaty of Peace) 
(Austria) Order in Council, 1924, and shall be read as one with 
the China Order in Council, 1904, and with any Order amending 
the same. 

4. (1) This Order shall take effect as soon as it is first 
exhibited in the public office of the Supreme Court for China. 

(2) For that purpos> the Judge of the Supreme Court 
shall, on the receipt by him of a certified printed copy of the 
Order, cause the same to be affixed and exhibited conspicuously 
in that office. He shall also keep the same so affixed and 
exhibited during one month from that first exhibition. 

[This Order came into force on the 3lst December last 
having been exhibited at Shanghai on that date.] 
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New Rules. 
Notary Public, Welsh Districts. 


RULES MADE BY THE CLERK OF THE CROWN IN CHANCERY 
RELATING TO THE ADMISSION OF NOTARIES TO PRACTISE 
IN DISTRICTS WHOLLY WITHIN WALES OR MONMOUTHSHIRE. 


I, Sir Claud Schuster, Clerk of the Crown in Chancery, by 
virtue of the powers conferred on me by the Order of the Lord 
Chancellor, dated the 29th day of March, 1922, and made in 
exercise of the powers transferred to him by section 37 of the 
Welsh Church Act, 1914, and by virtue of all other powers 
enabling me in this behalf, do hereby make the following 
Rules relating to the admission of Notaries to practise in 
districts within Wales or Monmouthshire. 

1. Qualification.]|—Persons applying to be admitted to 
practise as Notaries in the above-named districts must be 
admitted Solicitors of the Supreme Court in actual practice. 

2. Procedure.|—The person applying for admission (herein- 
after called the Applicant) shall lodge in the Crown Office or 
send to the Clerk of the Crown, House of Lords, London, 8.W.1, 
the following documents :— 

(1) A Memorial (together with the prescribed fee) ; 

(2) A Certificate of Fitness ; 

(3) The Applicant’s last Annual Practising Certificate ; 
and 

(4) In cases within Rule 5, a copy of a Notice of 

Application endorsed with a Certificate of Service. 

3. The Memorial.|—The Memorial shall be drawn sub- 
stantially in accordance with Form 1 in the Schedule to these 
Rules, and shall be signed by the Applicant and countersigned 
by at least ten persons representative of the magistrates, 
bankers, merchants and principal inhabitants of the Town 
and District in which the Applicant desires to practise. 

4. Certificate of Fitness.}—The Certificate of Fitness shall 
be in accordance with Form 2 in the Schedule to these Rules, 
and shall be signed by two Notaries. 

5. Notice of Application.]}—In cases where there are two 
or more Notaries admitted and practising in the town and 
district to which a Memorial relates, the Applicant shall 
(a) sign and send to every such Notary a notice in accordance 
with Form 3 in the Schedule to these Rules (to be called the 
Notice of Application), and (b) send to the Clerk of the Crown 
a duplicate of the Notice of Application endorsed with a 
certificate showing that the Notice has been so sent and when 
and how it was sent. 

6. Opposition to an application.|}—An application to 
practise in a district wholly within Wales or Monmouthshire 
may be opposed by any Notary practising in that district or 
by any Society of Notaries practising in that district. 

7. Notice of Opposition.}—Any Notary or Society opposing 
the application (hereinafter called the Respondent) shall 
within seven days of the date of service of the Notice of 
Application 

(a) sign and send to the Applicant a notice in accordance 
with Form 4 in the Schedule to these Rules (to be called a 
Notice of Opposition), and 

(6) send to the Clerk of the Crown (together with the 
prescribed fee) a duplicate of the Notice of Opposition 
endorsed with a certificate showing when and how the 

Notice was sent to the Applicant. 

If no Notice of Opposition is received by the Clerk of the 
Crown within that period, the application may be treated as 
unopposed. 

8. Applicant to send copy of Memorial.|—Where an 
application is opposed, the Applicant shall— , 

(a) send to the Respondent a copy of the Memorial ; and 
(b) send to the Clerk of the Crown a certificate (which may 
be endorsed on the Memorial or send separately) showing 
when and how a copy of the Memorial was sent to the 
Respondent. 





9. Respondent's Reply.}—The Respondent shall, within 
fourteen days of the receipt of the copy of the Memorial— 

(a) sign and send to the Applicant a Reply showing the 

Respondent’s reasons for opposing the application, and 

(b) send to the Clerk of the Crown (together with the 

prescribed fee) a duplicate of the Reply endorsed with a 

certificate showing when and how the Reply was sent to the 

Applicant. 

If the Clerk of the Crown has not received the Reply within 
the said period of fourteen days or such further time (if any) as 
he may allow, the application may be dealt with as if the 
Notice of Opposition had not been received. 

10. Applicant’s further Reply.}—The Applicant may, within 
fourteen days of the date on which the Reply was sent to him, 
lodge in the Crown Office or send to the Clerk of the Crown 
(together with the prescribed fee) a further Reply endorsed 
with a certificate showing that a copy thereof has been sent 
to the Respondent and the date on which it was sent. 

11. Facts in issue.]}—Any facts alleged by the Respondent 
in his reply shall be deemed to be in issue if the Applicant does 
not put in a further Reply. Ifthe Applicant puts in a further 
Reply, any facts alleged therein shall be deemed to be in issue. 

12. Written evidence.|—Where an application is opposed, 
the facts in issue shall be verified, as far as possible, by the 
affidavits of magistrates, bankers, merchants or other principal 
inhabitants of the district to which the application relates. 

13. Hearing.}—Where an application is opposed, the Clerk 
of the Crown shall fix a day for the hearing : 

Provided that, where he is satisfied upon the documents that 
there is no primé facie case on the one hand for, or on the other 
hand against, the application, the Clerk of the Crown may 
decide the matter upon the documents without a hearing. 

Where there is a hearing, the parties may appear either in 
person or by counsel, and may tender oral or written evidence. 
Oral evidence shall be given on oath. The Clerk of the Crown 
shall have power to admit evidence given on affidavit, if he 
thinks fit. 

The costs of the application, including the costs of the 
hearing, if any, shall be in the discretion of the Clerk of the 
Crown. 

14. Registration of practising certificates.}—Every Notary 
admitted to practise in districts wholly within Wales or 
Monmouthshire shall forward his annual practising certificate 
every year to the Clerk of the Crown for registration in the 
Crown Office, House of Lords, London, 8.W.1. 

15. These Rules may be cited as the Notary Public (Welsh 
Districts) Rules, 1924. 

Dated the 23rd day of December, 1924. 


‘ 


Claud Schuster. 


Schedule. 
Form No. 1. 





Memorial. 
To ‘ 
Clerk of the Crown in Chancery, 
House of Lords, 
London, 8.W.1. 

The Memorial of 
Sheweth :— 

(1) That your Memorialist is a Solicitor of the Supreme 
Court of Judicature in England and practises at [state where] 
and was admitted to practise in [state when]. 

(2) That your Memorialist served under Solicitor’s Articles 
of Clerkship to of Solicitor. 

(3) That since the date of the admission of your Memorialist 
to practise as a Solicitor he has carried on business in [stale 
place or places]. 

(4) That your Memorialist has resided in the [name the 
district to which the memorial relates] for upwards of [state how 


long}. 
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(5) That from information received from the Town Clerk 
[or as the case may be] the population of [name the Town to 
which the memorial relates] is now about ‘ 

(6) That the number of Notaries, Solicitors, Shipowners and 
Bankers practising at [name the Town to which the memorial 
relates] is as follows :— 

Notaries. 
Solicitors. 
Shipowners. 
Bankers. 
(7) That the last Faculty granted in that Town was to 
in the year , there being then 
Notaries practising in that Town. 

(8) That the Towns within a radius of miles [state the 
radius required) from [name the Town to which the memorial 
relates! where there are practising Notaries are F 

(9) That the above number of Notaries practising (viz. ) 
is insufficient for the requirements of the Town and District 
[the grounds for this statement should be added]. 

(10) [Give any further particulars in support of the applica- 
tion |. 

Your Memorialist therefore prays that you will be pleased 
to appoint and admit him a Notary Public under and by virtue | 
of the Acts 3 & 4 William IV. c. 70, and 4 & 5 Geo. V. c. 91, to 
practise in the Town of [state the Town to which the memorial 
relates| [if the district to which the application relates extends 
beyond the Town, add| and within a radius of miles from 
the [state centre from which the radius is to be reckoned such as | 
Town Hall, Parish Church, ete.]. 

Dated the day of , 19 
[Signature of Memorialist.] 

We the undersigned Magistrates, Bankers, Merchants and 
others residing in and about in the County of 

have read the foregoing Memorial of 
are satisfied that the statements contained therein are true 
and that he is a fit and proper person to be appointed a 
Notary Public, and we join in the prayer thereof. 


y _ —— | Name and gddress of 
Name and address Profession or the Hixeas of which 


of the occupation of the : Signatures. 
. . : . “4 »S ' 
signatories. signatories. the signatories are 


members. | 


Form No. 2. 
Certificate of Fitness. 

To the Clerk of the Crown in Chancery. 

We, the undersigned, do hereby certify to you, that 

now residing at , @ Solicitor of the 

Supreme Court, is well known to us and is a person of known 
probity and well skilled in affairs of notarial concern and in 
our opinion is a fit and proper person and one fully qualified 
to be created a Notary Public. 

In Witness whereof we have hereunto set our hands this 


day of » ae 


' 


Form No. 3. 
Notice of Application. 

Take Notice that I of , intend 
to apply to the Clerk of the Crown in Chancery to be admitted 
as a Notary Public to practise at [insert the name 
of the town or district to which the application relates]. 

And further take notice that if you intend to oppose this 
application you must, in accordance with the Notary Public 
(Welsh Districts) Rules, 1924, give notice in writing to me | 
and to the Clerk of the Crown within seven days of the service 
of this Notice. 





together 


A Corporate Trustee ‘irs. Family Solicitor 


As Adviser assures Efficient Management, Exporience and Continuity. 








THE 


ROYAL EXCHANGE ASSURANCE 


(Incorporated A.D. 1720) acts as 


EXECUTOR AND TRUSTEE OF WILLS 
or TRUSTEE OF SETTLEMENTS. 


Trust Funds are kept apart from the Corporation’s Funds. 
THE SOLICITOR NOMINATED BY THE TESTATOR IS EMPLOYED. 
For full particulars apply to the Secretary— 


HEAD OFFICE: ROYAL EXCHANGE, LONDON, E.C.3. 
LAW COURTS BRANCH: 29-30, HIGH HOLBORN, W.C.1. 














If no Notice of Opposition is received by the Clerk of the 
Crown within that period, the application may be treated as 
unopposed. 


Signed 
Notary Public. 


Form No. 4. 
Notice of Opposition. 
Take Notice that I [or the Society of Notaries] intend te 
oppose the application of of 
to be admitted as a Notary Public to practise at 
and that I have served a copy of this Notice upon him 
(by post). 
MME. os see: 


Address TEC TT ee Te TT ee 





Notices. 
County Court Circuits. 

The Lord Chancellor has made the following arrangements 
in the Circuits of County Court Judges which will have effeet 
on the 3rd February, 1925, viz.: (a@) the creation of a new 
circuit (No. 10) consisting of the following courts : (1) Cheshire : 
Congleton and Sandbach, Hyde, Macclesfield, Stockport. 
(2) Lancashire : Ashton-under-Lyne and Stalybridge, Burnley, 
Colne and Nelson. (3) Yorkshire: Todmorden; (b) The 
transfer of the Nantwich and Crewe and Northwich and 
Winsford County Courts from Circuit 26 (Judge Ruegg) 
to Circuit 7 (Judge Richards); and (ce) the appointment 
of E. C. Burgis, Esq., to be Judge of the County Courts on 
Circuit No. 10. 








Law Societies. 


The Law Society. 
SPECIAL GENERAL MEETING. 

A special general meeting of The Law Society was held at 
the Society’s Hall, Chancery Lane, on Friday, the 30th ult., 
the President, Mr. W. H. Norton (Manchester), taking the 
chair. Among those present were Mr. Charles Edward 
Barry (Bristol), Mr. Harry Rowsell Blaker (Henley-on- 
Thames), Mr. Ernest Edward Bird, Mr. Thomas Hume Bischoff, 
Mr. Alfred Henry Coley, Mr. Cecil Allen Coward, Mr. Weeden 
Dawes, Sir R. W. Dibdin, Mr. Ernest Ralph Dodsworth (York), 
Mr. Finlay Dunn (Liverpool), Mr. Thomas Musgrave Francis, 
Mr. Walter Henry Foster, Sir John Roger Burrow Gregory, 
Mr. Dennis Henry Herbert, M.P., Mr. Leonard William North 
Hickley, Mr. Randel Fynes Wilson Lliolme, B.A., Mr. Charles 
Mackintosh, LL.D., Mr. Charles Gibbons May, Lieut.-Col. 
Samuel Tomkins Maynard, T.D., Mr. Mortimer, Sir Charles 
Henry Morton, Sir Arthur Copson Peake, LL.D. (Leeds), 
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Mr. Richard Alfred Pinsent, Mr. Reginald Ward Edward 
Lane Poole, B.A., Mr. George Stanley Pott, Mr. Harry Goring 
Pritchard, Mr. George William Rowe, Mr. Samuel Saw, Mr. 
Francis Edward James Smith, M.A., Mr. Robert Mills Welsford, 
M.A., LL.B., Mr. Benjamin Arthur Wightman, M.A., LL.M. 
(Sheffield), and Mr. Walter Mantell Woodhouse, members of 
the Council, and Mr. E. R. Cook, Secretary, and Mr. H. E. 
Jones, Assistant Secretary. 
Sr. PAUL’s RESTORATION FUND. 

The PRESIDENT, at the commencement of the proceedings, 
said he thought he ought to inform the meeting that the 
Council, in the name of the Society, had forwarded one hundred 
guineas to the St. Paul’s Restoration Fund: that. he believed, 
would meet with the approval of everybody. 


SOLICITORS AND ADVERTISEMENTS. 


The PRESIDEN &r called attention to a notice on the agenda 
as follows : Advertisements in the Press.—The attention 
of Members is drawn to the following Resolution which was 
passed at the Annual General Meeting on the 25th July last, 
i.e. :— That the Council be requested to take steps to discipline 
all solicitors who in future associate their names with any 
advertisement purporting to be of a legal nature which has no 
legal effect, or who append their names to any advertisement 
when the addition of their names is entirely superfluous.’ 
The Council have duly considered this resolution, and have 
resolved to leave to the Professional Purposes Committee 
power as in the past to deal with individual cases as they arise 
and that the resolution passed at the General Meeting be not 
adopted. The report on the subject is printed in full on 
pp. 23/24 of the December 1924 issue of the Society’s Gazette, 
which has been circulated to members.” 

The statement was received without any remarks on the part 
of the members. 

JURY. 

D.S.0., M.C., moved a 


TRIAL BY 

Lt.-Col. H. M. Meyuer, C.B.E., 
resolution, of which he had given notice, as follows: ‘* That 
the Council be instructed to consider and, if it be deemed 
expedient, report upon the system of Trial by Jury as at 
conducted in this country.’’ He said the subject 
been hanging in the balance for some 
with by Parliament 


present 
was one which had 
years, and it would be perhaps dealt 
during the present session. It had been brought forward 
both in 1923 and 1924, and in each case a Bill for altering 
the administration of justice in dealing with the question 
of juries, had not got through all its stages, though it had 
passed through several, before Parliament was dissolved. 
There was now a Parliament which was likely to be more 
stable than those which had recently preceded it, and he 
hoped an early opportunity would be taken of dealing with 
this all-important matter. The question of trial by jury 
interested very greatly the people of the country. The 
jury system was so old that knew when it began. 
All that was certain was that it was already in existence 
when William the Conqueror came to these shores; and very 
few attempts had been made all through the ages to interfere 
with this ancient right of the people. In 1873 some alteration 
was made and the rules regarding it were somewhat restricted, 
but there was no infringement of the principle. Those 
rules rather restricted the right to trial by jury, but did 
not take away that right. It was only owing to the stress of 
war time that a measure was passed by which in some respects 
these rights were interfered with. In 1912 a Departmental 
Committee, with Lord Mersey as the Chairman, sat to con- 
sider the subject, and in 1913 it The Committee 
went into the question of trial by jury in a most exhaustive 
manner. It took a large amount of evidence and made a very 
full report: but it was a majority report, signed by only 
five out of its nine members of the committee, and of these 
two thought fit to put in a memorandum which qualified to 
some extent the opinion expressed by the majority report ; 
because they could not entirely with it in the suggestion 
as to the right of decision as to whether a jury should be 
permitted in certain civil cases should rest with the judge alone. 
That was a matter which was afterwards incorporated in 
the Juries Act, 1918, and was continued in the Administration 
of Justice Act, 1920. Although there was only the small 
majority of which he had spoken, even then two of them 
to some extent dissented, as he had pointed out, and a minority 
report was signed by four out of the nine members, which was 
emphatic that the right of trial by jury should be continued. 
That minority report suggested that there should be alteration 
with regard to the type of sper ial juries. Ile did not propose 
to go into the merits of the types of juries. When the War 
came upon the country many changes were brought about 
generally in the law, and Parliament did not allot sufficient 
time to the debating of some subjects. The country was 
faced with the necessity of making alterations. Men were 


reported, 


not available as a result of the calls made upon them by the 
War, and juries could not be got together readily. That was 
the only justification for passing the Juries Act of 1918, 
A provision was made in the Act that the alteration should 
only exist for the period of the War and six months after. 
Following the War there was a Coalition Government, and 
such Governments had always been known to be somewhat 
autocratic. But, even so, they had not the support of a 
very large portion of the House of Commons, and at three in 
the morning, after a speech introducing the Bill which 
only included seventy words, as reported in Hansard, and 
which took less than five minutes to deliver, with a tired 
Liouse not knowing what it was doing, the rights of the 
people, which had come down through the ages, to have their 
cases tried by juries, were taken away. He did not think 
this was realised by the people at the time—certainly not 
generally. It was not fully recognised until Lord Justice 
Bankes delivered his famous judgment in the Court of Appeal, 
in which he made some very straightforward remarks about 
interference with trial by jury. He said that what was once 
the undoubted right of the people had been taken away, and 
further, ‘‘ trial by jury is now abolished.’’ It was abolished 
by the Act of 1920. It was decided by the Government in 
1923 that this must be set right, that such hasty legislation 
was not what the country wanted. The matter was brought 
forward in the Parliament of 1923 by the Attorney-General 

Mr. Baldwin was Premier. But the Bill which was then 
introduced was not carried through before the General Election 
came. It was brought forward again by Sir Patrick Hastings 
in 1924, and, after a fairly full debate, in which all the eminent 
lawyers in the House of Commons took part, it was referred 
to the Standing Committee, which Committee suggested some 
amendments and the Bill went back to Parliament. It 
was again wrecked by the sudden coming of the General 
Election. The matter would possibly come on again very 
shortly, and he would earnestly suggest that it was one in 
which the Society should take decided action. The Society 
as such had had no representative power on the Departmental 
Committee. Mr. Coward gave evidence on behalf of the 
Societ y- 

Mr. CowarD: That is not quite right. 

Col. MEYLER said he would read what Mr. Coward had 
said when before the Committee. The Chairman said, “‘ I see 
you have been deputed by The Law Society to represent them 
at this enquiry ?’’ and the answer was “ Yes.’ He did not 
want to dispute the matter, but would only suggest that that 
was the view of the Society. He thought that Mr. Coward 
would admit that, in the course of his evidence, he rather 
supported the idea that the right of trial by jury had been 
taken away in certain cases and that the judge should be given 
power to try the case alone. The Chairman asked Mr. Coward 
‘whether he would, except in cases affecting character, 
whether it be actions of fraud or libel or of slander, or other 
actions of that kind where character is at stake, preserve the 
jury system at all ? ’’ and the answer was ‘‘ No, I would not.” 
That was clearly the official view in 1913. But, coming to 
last summer, on the 19th May, 1924, he (Col. Meyler) found 
that Mr. Nesbitt said in the House of Commons that he 
approached the subject as a non-technical lawyer, ‘* but I have 
the advantage of speaking with the authority and approval 
of the Council of The Law Society, of which I am a member,” 
and he dealt with certain parts of the administration of justice 
with which the Bill then before the House was concerned. 
But when he came to the section of the Bill dealing with juries, 
he said ‘“‘ The clause around which most of the discussion 
this evening has revolved I do not propose to say anything 
about, and that is the proposal which deals with the restoration 
of the right to trial by jury.’’ Speaking on behalf of the 
Council, he did not see fit to further debate that matter then, 
because quite three-fourths, if not a still larger proportion of the 
lawyers who had supported the Bill in the House, had spoken 
in favour of upholding the principle of the right of the people 
to trial by jury. Mr. Kingsley Wood led the attack upon the 
\ttorney-General, because he did not consider he had gone 
far enough, and he made it quite plain that he would be 
content with nothing but complete restoration of the rights 
of the people in this respect. The same position continued 
at the present time, and he urged that the meeting should 
resolve that the Council should be asked to consider the 
matter further, and to decide whether the opinion expressed 
in 1893 synchronised with the general opinion of the public 
to-day, whose interests they as lawyers had to preserve. 
With regard to the law as it now stood, he contended that it 
was a very serious matter to interfere with the right of the 
people to trial by jury. There were still, unfortunately, some 
class distinctions in our midst, and they would probably 
continue to exist for many centuries to come. There was 
not a great deal of difference in the constitution of the people 
to-day as compared with that of centuries ago. The country 
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had gone along a steady path, and was still in danger of great 
vested interests’ using their influence to gain much for 
individual members of society. But the lawyers had always 
been the guardians of the interests of the people; they had 
looked after the interests of the people whenever their rights 
were in danger. He would quote only one instance in order to 
show how difficult it was for the people to get, under the 
resent system, all the rights to which they were entitled. 

t had never been suggested that under the criminal law the 
jury system should be abolished. Yet many criminal cases 
involved the examination of books of account’ and technical 
details and other matters connected with business. And yet 
it was said that in criminal cases juries would not be able to 
judge of such technical matters of business or the effect of a 
large mass of correspondence. A great number of cases 
which came before the courts at present were running down 
cases by motor vehicles, and these were on the increase. They 
were cases of personal injury, and there ought to be the right 
to have a jury. There was a definite division of the classes 
in these cases, the class who owned motor vehicles and the 
class who did not, and he knew that the people who belonged 
to the class who did not possess motor vehicles were very 
sensitive on the matter, and that if one of their number was 
run down and injured by a motor vehicle, he would seriously 
object to be denied the right of having his case decided by his 
peers in the form of a jury, as was formerly the case. He 
(Col. Meyler) contended that this was a very urgent matter, 
and of much importance. There could be no more drastic 
alteration of the law than the taking away of the rights of the 
people in such a case. Therefore, the Society should be 
particularly careful to define clearly and decisively what was 
to be their attitude in regard to the matter when it again 
came before Parliament. 

Mr. EDWARD A. BELL (London) seconded. He said Colonel 
Meyler had dealt with the theory of the subject, he (Mr. Bell) 
ventured to support the motion from a different angle—he 
would ask the Council to consider the question as a matter of 
practical politics. In the minority report considerable 
emphasis was laid upon the distinction between special and 
common juries. The report expressed the opinion that this 
distinction should be abolished and that there should be no 
such thing as a special jury. He ventured to sympathise 
with this, especially in view of the undignified episodes one 
saw at the commencement of trials which were likely to be 
of long duration, when communications were made by the 
special juries to counsel demanding extra remuneration. In 
the minority report it was further submitted that there should 
be payment to the jury of their reasonable expenses of attend- 
ance. As the members knew, in criminal cases the juries 
were not paid; in civil cases they were given more or less 
insignificant sums. The report suggested that citizens who 
gave their services on juries should be reimbursed their 
reasonable expenses, which should be paid by the State. 
Another point which was dealt with in the report was 
the method of summoning juries; there was no statutory 
provision determining the procedure by which jurors 
were to be summoned, and in the report it was suggested 
that the summoning should be automatic, that was to say, 
that names should not be selected by the divergent and diverse 
methods which were at present employed in various parts of 
the country. Another matter which had not been dealt with 
by the committee was the question of whether or not, as 
was the practice in several civilized countries, where a juror 
became ill, a certain number, generally two others, might be 
sworn, who could be installed during the trial. It was the 
unfortunate experience, more or less frequently, of some of 
them that in the event of a juror falling ill the whole of the 
proceedings had to be traversed again. There was one other 
point, the question of entrusting to the jury the whole question 
whether or not on a particular issue the verdict was to be 
“aye”’ or “nay.” The principle had been originated by 
Fox’s Libel Act, and it was carried forward a little further 
by the Infanticide Act of 1922, by which the wretched creature 
who was convicted of the murder of her child had the consola- 
tion of knowing that the jury need not return a verdict of 
“guilty” or ‘‘ not guilty,’ but could return an alternative 
verdict which provided that justice should be done without the 
terrible sentence which was required by law to be passed after 
a verdict of ‘* guilty ’’ in a trial for murder. He would venture 
to suggest that at trials in which the question was whether 
the capital penalty should or should not be enforced the 
decision should in part be left to the jury. The awful responsi- 
bility of leaving it to one person to decide that question would 
then be ameliorated. In America and, inferentially, in 
Scotland, the jury could bring in a verdict in murder cases in 
the first and second degree. It was a reasonable matter for 
consideration, whether or not the decision as to the infliction 
of the death penalty should be left to the twelve men of the jury 
who had heard the case; and if it were in the interest of 
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justice, thereafter one man could exercise, notwithstanding the 
verdict, the prerogative in favour of mercy. There were other 
considerations and submissions he might have essayed to have 
laid before the meeting, but the prescribed time-limit forbade. 

Mr. C. L. NoRDON (London) supported the motion, remarking 
that one very important point was the disagreement of the 
jury and the position that arose thereby. It might happen 
that costs amounting to many thousands of pounds were 
thrown away because one juryman was opposed in the verdict 
he wished to be returned to the other eleven. There was no 
reason why there should not be some provision in the jury 
system by which an overwhelming majority—say nine out of 
the twelve—should be able to cast their verdict and so dis- 
regard the opinion of one or two obstinate persons. He was 
not impressed with the danger of vested interests overriding 
the rights of the people. In such cases it would be necessary 
first of all to buy the judges. When a litigant went into court 
with a perfectly sound case he did not want a jury. Asa rule 
it was the man who had a sporting case who wanted a jury— 
he thought that an inexpert tribunal might possibly find a 
verdict for him. In many cases a jury was necessary because 
there were questions other than considerations of law. He 
agreed with Mr. Bell as to there being no necessity for the 
distinction between special and common juries. It was absurd 
to say that a man who perhaps a year ago was a common 
juror should by virtue of some acquired rating qualification 
be translated to the position of a special juror, receiving a 
guinea where he would have been paid a shilling for his 
services. It seemed quite absurd that a man who had no 
training for weighing evidence, however excellent his training 
otherwise, should be picked out haphazard and set to work 
as a juryman., quite irrespective of his qualifications to deal 
with the matters he was called on to try. What was at one 
time a useful safety valve had become in these days of com- 
paratively little service. However, he was not in favour of 
making a sort of professional juryman. 

Mr. F. B. OsBoRNE (Manchester) said he thought there could 
be no objection to the motion, but he hoped the Council would 
not be prejudiced by what the speakers had said. He urged 
that the Council should not come to any decision without 
taking the opinion of the Associated Provincial Law Societies 
as to the working of the present system in their particular 
districts. Many cases could, no doubt, be more expeditiously 
and conveniently tried, and more to the benefit of the suitors 
by a judge than by a jury. 

Mr. Leorpotp A. Spero (London) said that this was not a 
question for the decision of a technical society like The Law 
Society, but for the consideration of the public. , He main- 
tained that-the juryman needed no instruction by the lawyer 
as to deciding between right and wrong. Too often the needs 
of the public were forgotten by the Society, by reason of the 
technical view that was taken on various matters. Lawyers 
were no better judges of right and wrong than the public. 
As a rule they were worse, simply because they were biased 
by technical considerations which would not occur to a man 
who had not received a legal training. The meeting was 
dealing in a technical manner with a question which required 
far wider consideration. The desire for the jury system by the 
public was based on an obvious right which had existed for 
many centuries, in fact, from time immemorial. There was 
a disposition to think that the lawyers were not looking after 
the public in the matter. The removal of the right to trial 
by jury had been brought about by temporary circumstances 
which then existed, and it ought to be restored at the earliest 
possible moment. 

Mr. J. J. Dopp (London) said he was of opinion that the 
sooner juries were abolished entirely the better it would be 
for all parties, because they took up too much time over trials 
and could easily be hoodwinked into giving verdicts such as 
could not be got from a judge. The time might come when 
the juries might be abolished in criminal cases. Over and 
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